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‘In Trespass against the Mayor of New York for destroying 
goods by blowing them up, the defendant pleaded : 


1, A statute of the State of New York imposing the duty upon the Mayor of 
New York, in order to stop the progress of any conflagration, with the con- 
currence of two Aldermen, to direct any buildings likely to take fire and con- 
vey fire to others, to be pulled down and destroyed. That the defendant 
as Mayor, acting under such advice and concurrence, did destroy certain 
buildings for that purpose which were peculiarly exposed to the fire, and but 
for his action would have been immediately burned up with their contents, 
and would have communicated the flames to adjoining buildings unless in- 
stantly demolished. That the immediate destruction of these buildings was 
necessary, without waiting to remove the goods, in order to prevent the 
spread of the conflagration &c., whereupon the defendant says he did neces- 
sarily and unavoidably blow up and destroy certain goods in plaintiffs decla- 
ration mentioned, &c: Held to be a good plea. 
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®. The statute under which the buildings were destroyed being a constitution- 
al and valid law and the act by which they were destroyed being a lawful 
act, the defendant as a public officer, was not liable personally for the neces- 
sary and unavoidable consequences of such act. 
The defendant, secondly, set up a justification arising out of the common 
law doctrine of necessity. That to prevent the spread of the conflagration 
and the destruction of a large portion of the city, the immediate destruction 
of the buildings was necessary without waiting to remove the goods therein: 
and that for this purpose the defendant, a resident citizen, &c., caused the 
said buildings to be blown up and did thereby necessarily and unavoidably 
destroy the goods, &c: Held a good plea. 

. Inorder to justify the destruction of property under the plea of necessity, 
in order to prevent the spread of a conflagration, it is not necessary to show 
any individual or personal interest in the defendant in the property at stake. 

. The common law doctrine of necessity considered. 

3. The exposition of the statutes of any State, by the Courts of that State 

ought to be regarded as of binding authority in the construction of such stat- 

utes by Courts of other States. 


so 


a 


ao 


CARPENTER, J., delivered the opinion of the Court. 

These causes are now, for the second time, before this 
Court. Upon a former occasion, they came up upon demurrer 
to a plea of the defendant, who set up as a justification of the 
act charged to be a trespass, that it was done by him, as Mayor 
of the city of New-York, under the authority and in pursuance 
of a statute of the State of New-York, by which certain duties 
were imposed upon him as such officer. He pleaded in justifica- 
tion, that the act was done by him, in the performance of the 
duties imposed upon him by the statute, and by virtue of the 
authority so given, as he alleged it was lawful for him to do. 


This plea of justification rested upon the statute, and the de- 
fence so set up was sustained by the Supreme Court of this 
State upon the authority of decisions in the Courts of New York, 
in a series of cases arising out of the very act here charged to 
be a trespass. But this Court reversed the decision of the Su- 
preme Court and overruled the plea, because it rested upon the 
statute alone, which the court held so far as it attempted to 
confer any power over personal property, for which it made no 
compensation, to be unconstitutional and void. 


Dissenting from the view taken by the courts of New York, 
this court held that the statute was not a mere regulation of a 
pre-existing natural right, but a grant of a new power to take 
or destroy private property for public use or public safety ; and 
taking this view of the statute, that it was constitutional only 
so far as it provided compensation for the property destroyed. 

The judgment of this court, perhaps, in strictness, went no 
farther, looking only at the point necessarily involved in the 
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decision, though the opinion delivered may have assumed some 
other and additional principles. 

By that decision, this court held the statute of the State of 
New York to be so far unconstitutional, notwithstanding that 
the constitution of the State of New York was not before us by 
pleading, of which therefore, we could not properly take judi- 
cial recognizance, and notwithstanding that the statute had 
there been sustained as valid in every respect in which it had 
been presented for consideration. I say, notwithstanding that 
it had been held by the courts of New York to be a constitu- 
tional and valid law, it was here held to be unconstitutional and 
void, and to afford no justification to a public officer acting 
under its provisions and in strict obedience to its mandates. I 
have before expressed my earnest dissent from that decision, 
not because I would give a different construction to the statute, 
were its primary construction the proper subject of our consid- 
eration. As I then intimated, I should be disposed to treat a 
similar statute of this State, were any such to be enacted, as a 
grant of power. But I could not unite in a decision, placing a 
construction upon a statute of the State of New York, different 
from that adopted by the courts of New York. 

I could not hold the statute to be unconstitutional and void, 
when it had never been so declared by the courts of the State 
to which its interpretation primarily belonged, but on the other 
hand had been expressly held to be unconstitutional, in a cause 
arising entirely within that State, and which I thought ought 
to be regulated strictly by the lex loct. Upon what authorit 
or principle, could we assume the exercise of such a power ? it 
has been decided by the Supreme Court of the United States, 
that court refusing to declare an act of a State Legislature 
void, because of its conflict with the constitution of the State. 
Jackson vs. Lamphire, 3 Pet. 280; Watson and others vs. Mer- 
cer, 8 Pet. 88, 109. 

The question, whether a State Law is constitutional or not, 
on the ground of repugnance to a State constitution, is not cog- 
nizable by the Supreme Court of the United States. It is ex- 
clusively confined to the State Courts and obviously to the 
court of the State by whom the act was passed, at any rate in 
regard to all causes of action arising within such State. Indeed, 
the Supreme Court of the United States, (as I have already on 
a@ previous occasion remarked,) in all controversies arising under 
the statutes of the respective States, conforms to the decisions 
of the courts of those States in regard to the construction of 
their own statutes, so far as they comport with the constitution 
of the United States. In cases, depending upon the laws of a 
particular State, it uniformly adopts the construction which the 
courts of the State have given to those laws. ‘ This course,” 
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says Chief Justice Marshall, ‘“ is founded on the principle sup- 
posed to be universally recognized, that the judicial department 
of government, where such department exists, is the appropri- 
ate organ for construing the Legislative acts of that govern- 
ment. Thus, no courtin the universe which professed to be 
governed by principle, would, we presume, undertake to say, 
that the courts of Great Britain or France, or of any other na- 
tion, had misunderstood their own statutes, and therefore erect 
itself into a tribunal which should correct such misunderstanding. 
We receive the construction given by the courts of the nation 
as the true sense of the law, and feel ourselves no more at liber- 
ty to depart from that construction, than to depart from the 
words of the statute.” Elmendorf vs Taylor, 10 Wheat. 152. 
This doctrine so forcibly and justly expressed, and so important 
to the proper working of our system of associated State govern- 
ments under different laws, administered by different judicial 
tribunals, is to be found in almost every volume of the reports 
of that high tribunal, where it is acted upon as a settled rule. 
Some additional authorities to the point are collected in a re- 
cent decision of the District Court of Virginia. See Prentice 
vs. Zane, 11 Boston Law Reporter, 208. 

This Court, and it is the first Court so far as I know, has 
departed from this principle, and adopted some other rule. We 
have not received the construction of the statute given by the 
Courts of the State of New York as the true sense of a law of 
their own State, but have taken the liberty to depart from that 
construction. We have undertaken to say, that the Courts of 
New York misunderstood one of their own statutes, and we 
have assumed the power to correct such misunderstanding; and 
in all this, according to my judgment, we have most erroneous- 
ly departed from a principle, supposed by the eminent judge 
whose words I have cited, to be universally recognized, to wit: 
that the judicial department of each government is the appro- 
priate organ for construing the legislative acts of that govern- 
ment. 

Sitting in this Court of last resort, I regard it as my duty, 
with all respect to those who may differ from me, to reiterate 
my views of the principles by which we ought to be guided in 
the examination of the statute laws of other States. I regard 
them as first principles, which cannot be shaken by the erro- 
neous decision of any Court, whatever may be the effect of such 
decision upon a particular cause. , 

But passing the propriety of that decision, the case as now 
resented (I treat them as one,) offers quite another question. 
here are two special pleas, the validity of which is now the 

subject of discussion. These pleas are not demurred to, but 
the plaintiff has filed replications, to which the defendant has 
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demu-red. It may be proper here to remark, that the de- 
fendant has demurred specially to the replications filed by the 
plaintiff; and of course this brings up for consideration every 
exception taken, even to the form of these replications. But 
as the plaintiff has pleaded over, no exception to the pleas is 
open to him but for error in substance, and such as would be 
available on general demurrer. 

The first special plea sets up the statute of New York and 
the duty imposed by that statute, upon the Mayor of the City 
of New York, in order to stop the progress of any conflagra- 
tion, with the consent and concurrence of two aldermen to di- 
rect any buildings likely to take fire and convey fire to others, 
to be pulled down and destroyed. That the defendant, as 
Mayor, acting under such advice and concurrence, did destroy 
certain buildings for that purpose which were peculiarly ex- 
posed to the fire, and but for his action would have been imme- 
diately burned up with their contents, and would have commu- 
nicated the flames to adjoining buildings, unless instantly 
demolished. That the immediate destruction of these buildings 
was necessary, without waiting to remove the goods, in order 
to prevent the spread of the conflagration; and that at the 
time of the blowing up and destruction of the buildings, the 
goods could not have been removed or saved before the build- 
ings would have taken fire and communicated the flames to 
other buildings and thereby endangered a great and valuable 
portion of the city, &c., wherefore the defendant says he did 
necessarily, in order to prevent great loss, blow up and destroy 
tain buildings,and in so doing did necessarily and unavoidably cer- 
blow up and destroy certain goods in the plaintiff’s declaration 
mentioned, as it was lawful and necessary for him to do. 

This plea, to which I have referred in a general way only, 
justifies not on the ground of a common law necessity, but of 
a necessity so to speak, arising out of a statute. It sets up 
that the Mayor destroyed buildings for the purpose of stopping 
the conflagration, and by the advice and with the consent of two 
aldermen, in the performance of a duty imposed upon him by 
the statute. It sets up the duty, imposed upon him by the 
statute, of destroying the buildings in which the goods were 
stored, and alleges that the goods could not have been removed 
and saved before the said buildings would have taken fire and 
endangered and communicated the flames to other buildings ; 
and that the said goods were therefore necessarily and una- 
voidably destroyed. Now, if the statue under which the build- 
ings were destroyed, was a constitutional and valid law in 
respect to the destruction of the buildings, and if the officer, in 
the discharge of a public duty, lawfully performed the act, by 
which the buildings were destroyed, and the goods were neces- 
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sarily and unavoidably destroyed in the performance of that 
duty, it seems to me that the plea sets up a good defence. If, 
ander the exigencies of the imminent peril, which, at the time 
of the great fire, threatened the City of New York, it was the 
duty of the Mayor to order the immediate destruction of the 
buildings, as necessary for the preservation of the city, the ne- 
cessity and authority of instantly blowing up the buildings, in- 
volved the authority and necessity of blowing up their contents 
with them, if they could not be removed. 

Whatever may have been the view heretofore taken of the 
New York statute, by this Court as to the authority thereby 
conferred to destroy goods, it kas not been held either here or 
elsewhere, that it is not a constitutional law so far as regards 
the destruction of the buildings and to the extent to which pro- 
vision has been made for compensation. 

The statute, as far as I understand the prior decision of this 
court, has only been held void pro tanto, where it authorized 
destruction without providing compensation. In the destruc- 
tion of the buildings, then the defendant acted under a valid 
and constitutional law. Adopting the language of the court 
below, the real ground of complaint is, that the defendant ex- 
ceeded the authority conferred by the statute and thereby 
became a trespasser, because he destroyed not only the build- 
ings which he might lawfully destroy, but also the plaintiffs’ 
goods which were in the buildings, and which the statute, it is 
alleged, gave him no authority to destroy. Now for doing the 
lawful act of destroying the buildings, in order to arrest the 
conflagration—an act, which in the exigency of the case, was 
not only lawful, but the imperative duty of the defendant, as 8 
public officer, to do, if the goods were unavoidably and necessa- 
rily destroyed, it not being possible to remove them but with 
the hazard of losing all the benefit to result from the act, the 
defendant ought not to and cannot be held liable. A public 
officer acting in good faith upon a sudden and alarming emer- 
gency, under the sanction of a constitutional and valid law in 
matter of public duty, is not to be held responsible for the un- 
avoidable and necessary result of such act of duty. An injured 
party may have a right to resort to the public for satisfaction, 
but the law has ever held, that the officer himself, not exceed- 
ing his power and not guilty of oppression or bad faith, is not 
personally liable. The Governor k Company, &c., vs. Mere- 
dith, 4 T. R. 794; Sutton vs. Clark, 6 Taunt. 29; Boulton vs. 
Crowther, 2 B. & C. 703; Nevius, J., in Sinnickson vs. John- 
son, 2 Har. 150; Nevius, J., in Ten Eyck vs. Del. & Rar. Ca- 
nal Co. 3 Har. 203; Wilson vs. The Mayor, &c., of New York, 
1 Denio, 595; The Executors of Radcliff vs. The Mayor, &c. 
of Brooklyn, lately decided in the Court of Appeals of N. York, 
and not yet regularly reported. 
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In the case in New York last cited, Chief Justice Bronson, 
who delivered the opinion of the Court, remarked, that it would 
be absurd to say that public officers may be liable to an an ac- 
tion for what they have done under lawful authority and in a 
proper manner. ‘When the State,” said Justice Nevius, in 
another case, ‘‘authorizes an act to be done exclusively for the 
public interest, and appoints an agent to execute that act, and 
such agent shall act within the scope of his authority, he can- 
not be personally responsible to individuals for the consequen- 
ces of executing his commission. Should private property be 
necessarily and unavoidably injured, taken away or destroyed 
by the execution of such trust, without any compensation pro- 
vided in the act itself, the remedy can only be, by contesting 
the constitutionality of the law or appealing to the magnanimi- 
ty of the Legislature.” Sinnickson vs. Johnson, 2 Har. 150. 
In Ten Eyck vs. The Del. & Rar. Canal Co., 3 Har. 203, the 
same Judge expressed like views, and held that in case of pub- 
lic agents the remedy cannot be against them, but only by an 
appeal to the justice of the Legislature that directed the act. 
This doctrine, even to this extent, is not without the support of 
other high authority. Chancellor Kent said, that it is not to 
be understood that a statute assuming private property for pub- 
lic purposes, without compensation, is absolutely void, so as to 
render all persons acting in execution of it trespassers. Some 
of the judicial dicta seem to go that length, but others do not. 
But he thought the reasonable and practicable construction to 
be, that the statute would be prima facie good and binding, and 
sufficient to justify acts done under it, until a party was re- 
strained by judicial process, founded on the paramount author- 
ity of the constitution. 2 Kent,+40, note, (5th ed.) Without 
expressing any opinion as to the extent or weight of this doc- 
trine, though it seems to be highly reasonable, it is enough for 
the decision of this case, that we recognize the well settled 

rinciple, that public officers, acting without private emolument 
in a matter of public concern, shall not be personally liable for 
the consequential injuries arising out of an act done by them 
under lawful authority and in a proper manner. 

Under the New York statute, the defendant, as Mayor, was 
bound by duty to do what, according to the advice of two al- 
dermen, was necessary to prevent the spread of the conflagra- 
tion. The act which constituted them judges of the necessity 
of destroying the buildings, made them judges of the time at 
which the act of destruction became necessary. The plea avers 
that the buildings were destroyed at the time and in the man- 
ner which the imminency of the danger demanded, and that 
the destruction of the buildings necessarily involved the de- 
struction of the goods. The buildings being destroyed in the 
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performance of a duty, which as a public officer, the defendant 
was bound to undertake. The destruction of the goods was the 
unavoidable consequence of the destruction of the buildings. I 
deem it clear that the defendant ought not to be held person- 
ally responsible for the consequence of such act of duty, and 
that the plea sets up a sufficient defence. 

The second special plea is so framed as to set up a justifica- 
tion arising out of the common law doctrine of necessity, and 
it seeks no aid from the statute. It sets out that there was a 
fire raging in the City of New York, which threatened destruc- 
tion to a large portion of the city; that certain buildings were 
peculiarly exposed and likely to take fire, and communicate fire 
to other buildings, and but for the acts of the defendant, would 
have taken fire and communicated, &c.; that to prevent the 
spread of the conflagration, and the destruction of a large por- 
tion of the city, the immediate destruction of the said buildings 
was necessary, without waiting to remove the goods therein; 
and that for this purpose the defendant, a resident citizen, and 
owner of valuable buildings to be blown up, and did thereby 
necessarily and unay oidably destroy the goods, &c. 

The plea does not in terms aver that the goods were the 
cause of alarm and danger, and therefore the immediate object 
of destruction, but that necessity required the immediate de- 
struction of the buildings, without waiting to remove the goods, 
which unavoidably involved the destruction of the goods. The 
plea sets up that the buildings and the goods were so connect- 
ed, that the necessity of destroying the ‘former, necessarily in- 
volved the destruction of the latter; and the justification is 
made to rest upon the ground that the right to destroy the 
buildings must therefore include the right to destroy the goods. 

If, which I do not in the least doubt, there can be an impe- 
rious overwhelming necessity of instantly destroying buildings, 
without waiting to remove the goods stored therein, in order to 
prevent the spread of fire, I suppose this to be the mode in 
which that necessity must be pleaded, the goods themselves not 
being the cause of alarm or danger. The plea, therefore, does 
not seem to be obnoxious to the objection of argumentativeness. 
[t is proper, however, to remark, that even if the plea were ar- 
gumentative, it is an objection in point of form only, which can- 
not be raised by general demurrer. It would not be available, 
therefore, to the plaintiff in the present instance, all objections 
to mere form having been waived by pleading over. Gould’s 
Plead. pp. 467, ’8. sec. 18. 

But the le: ding objection taken to this plea is, that it does 
not show any individual or personal interest in the defendant, 
nor any immediate overwhelming danger to him or his proper- 
ty. It is urged, that to make a valid plea, setting up the exer- 
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cise of the right of necessity, the defendant must show that his 
own property was in imminent danger, and that the destruction 
was for the purpose of preserving it. That it is not enough 
that this defendant was a resident citizen of New York, owning 
property, and having a general interest in the safety and wel- 
fare of the city, but that he could only so interpose when the 
act became absolutely necessary to preserve his own property 
from immediate destruction. 1 do not so understand the doc- 
trine as applied to that branch of the law of necessity now in 
question. 

Such limited view was certainly not taken by this Court on 
the former review; on the contrary, the language used in the 
leading opinion would seem to lead to a very different conclu- 
sion. The right to take or destroy private property by an in- 
dividual in self-defence, or for the protection of life, liberty or 
property, was said to be a private and not a public or official 
right. It was said, that it might be exercised by a single in- 
dividual for his own personal safety or security, or for the pre- 
servation of his own property, or by a community of individuals 
in the defence of their common safety, or in the protection of 
their common rights. 1 Zab. 729. Again, in reply to the ar- 
gument, that the destruction of the store and its contents, for 
which suit was brought, was not for the public use and benefit, 
in the sense in which those terms were used in the passage re- 
ferred to, and therefore that the doctrine of eminent domain 
was not applicable, it was said: the position would be true, if 
not done under the authority of the statute, but by the defendant 
by virtue of his natural right, and in defence of his own or of 
his neighbor’s property, or by a number of individuals to pre- 
vent a common calamity that threatened a particular street or 
district. Ib. 738. The force of the argument here depends 
upon the doctrine implied, if not directly expressed, that an in- 
dividual may, in the exercise of the common law right of neces- 
sity, take and destroy private property, not only in defence of 
his own but of his neighbor’s property, and that individuals in a 
community may so act to prevent a general calamity to that 
and in protection of their common rights. If it be asked, ‘‘ who 
is my neighbor ?’’—for whose benefit this right of charity and 
kindness as well as of necessity, may be exercised, let the ne- 
cessity itself, for which it is intended to provide, be the answer. 
But the passages I have cited have been referred to, not so much 
to establish the view which it seems to me may reasonably be 
adduced therefrom, as to show that this Court is now not com- 
mitted, even by dicta, to the more limited rule contended for 
by the plaintiff in error. 

The common law doctrine of necessity, is one that is now too 
firmly established to be drawn in question, and yet, perhaps, ne- 
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cessarily from its very character, it seems somewhat undefined 
as to its application and extent. It may by the way, be re- 
marked, that it is not less unquestionable as an established doc- 
trine, because its origin, so far as regards a justification at the 
common law, is only to be found in the illustrative arguments 
of the older authorities, and not in any direct adjudication. Its 
exercise must depend upon the nature and degree of necessity 
that calls the right into action, and which cannot be determined 
until the necessity is made to appear. The necessity must be 
immediate, imperative, and in some cases extreme and over- 
whelming. Mere expediency or utility will not suffice. The 
The doctrine seems to arrange itself under different branches, 
to which somewhat different rules will be applicable. 

The conservation of life is one of the occasions which will 
call it into exercise, of which the necessity of self-preservation 
is one of the marked and striking instances. Self-preservation 
is one of the great rules of our being, implanted in us by our 
Creator, and recognized under this doctrine by the common 
law. The right to destroy property, or even life, when neces- 
sary for self preservation is an admitted right. Thus, as an 
instance frequently referred to, if two men be on one plank, in- 
sufficient to save both, and one be thrust off and drowned, the 
homicide is excusable, indeed justifiable through unavoidable 
necessity, upon the great universal principle of self-preserva- 
tion, which prompts every man to save his own life in prefer- 
ence to that of another, when one must inevitably perish. Noy. 
Max. 25, 22. The taking of viands to satisfy urgent hunger, 
the necessity being made to appear, this is no felony or larce- 
ny. Soa jail being on fire by casualty and the prisoners are 
enabled to get out, this is no escape nor breaking of the prison. 
15 Vin. 534. 

Again, there is a necessity arising out of the act of God or 
of strangers, as of public enemies, and in regard to this itis . 
said one man may justify committing the private injury for 
the public good. Instances are thus put in an old authority. 
In time of war a man may justify making fortifications on an- 
other’s land without license; alsoa man may justify pulling 
down a house on fire for the safety of the neighboring houses; 
for these are cases of the common weal. Malverer vs. Spinke, 
Dyer 36 v. See also the Saltpetre case, 12 Co. 138; Mouse’s 
case, 12 Ib. 63, Kc. The ground on which this necessity rests, 
it is seen, is placed on the principle, not of mere individual ne- 
cessity, but of the public good. The right may, as in the for- 
mer class, be a private and not a public or official right; it 
may be one that appertains to individuals and not to the State. 
But still the older authorities to which I have referred, and 
which are generally cited for the doctrine, place it, in these 
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instances, not on the ground of the individual advantage of the 
actor, but of the common weal—in order to save the city. The 
case of pulling down a house in time of fire is given as an act 
done for the public good. 

That branch of the doctrine to which I now refer, is of course 
to be distinguished from that mere appropriation for public util- 
ity under a general state necessity and which comes within the 
doctrine of the eminent domain. They are both spoken of 
sometimes as grounded on necessity, and they doubtless are so. 
But the latter stands strongly distinguished from that urgent 
necessity which for immediate preservation, imperatively de- 
mands immediate action. This case of one who should throw up 
trenches on his neighbor’s land for the protection of a town 
from an immediate hostile attack, as regards his justification 
would certainly stand on a very different footing from one who 
under the authority of law, should do the same act in order to 
guard the town from prospective and merely possible future 
harm. The one might be a private and unofficial act to protect 
the community of which he was a part, from urgent danger ; 
an act which might be justified under the doctrine of necessity, 
which for the common weal every man may do without an ac- 
tion. It is not necessary for my purpose to intimate any opin- 
ion as to whether in the last case, the individual would or would 
not be personally responsible, but certainly the sufferer would 
come within constitutional provision. The distinction between 
the cases, when the act was done under the pressure of threat- 
ening danger which it was necessary to avert, and when taken 
for the benefit of the public under a grant of power, was well 
put by Chief Justice Melson in one of the New York fire cases 
arising under the statute so frequently referred to. “‘ The one” 
(he says) “‘ presents a question of responsibility by a citizen 
acting under the influence of an overruling necessity solely for 
the public good ; the decision turning not so much upon the 
want of merit in the claim for redress, as upon the injustice of 
making the defendant liable, who had thus acted for the bene- 
fit of the public. The other, the case upon the statute, is a 
question between the sufferer and the City, for whose benefit 
his property has been sacrificed, when the authorities of the 
City are empowered to determine at discretion, when and under 
what circumstances, it shall be thus sacrificed.””. The Mayor of 
New York vs. Lord, 19 Wend. 290, 291. “TI entertain no 
doubt,” (says Justice Bronson in the same case) “that in a 
case of necessity, to prevent the spreading of a fire, magistrates 
or individuals may destroy private property without subjecting 
themselves to an action for damages. This is only one of many 
cases where the maxim applies—Salus populi suprema lez.” 
17 Ib. 297. Chancellor Kent places the rule on the same 
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ground, and s1ys it is lawful to raze houses to the ground in 
order to prevent the spread of a conflagration because it is a 
case of urgent necessity, in which the rights of property must 
be made subservient to the public welfare. 2 Kent. 338. 

I have cited these authorities to shew that a distinction must 
be made between the different branches of the law of necessity. 

The distinction must now be apparent between that over- 
whelming necessity which will justify one in the destruction of 
the person and property of another and when the right is solely 
for the advantage of the actor; and that necessity which arises 
from the danger of conflagration in a great city or other anal- 
ogous instances and which rests for its exercise upon the sub- 
servience of private rights to the public good. It may well be 
that a person shall not justify the destruction of another, in 
order to save a stranger. An assault is only justifiable when 
committed in the defence of one’s self, or of those who stand in 
some near and dear relation to the actor. The necessity of 
self preservation, which is for the advantage of the actor, can 
have no wider foundation. The right being a personal one, it 
is reasonable to suppose that it can be exercised only by the 
party in danger for his own benefit, or as would seem to be a 
reasonable conc’usion for the safety of husband or wife, parent 
or child. But can the same rule apply to the efforts which 
must so frequently be made to save a city from fire and which 
rests upon a less restricted principle ? There can certainly be 
no such limitation of the right as is inconsistent with the rea- 
son of the law and the object to be obtained by its exercise.— 
In vain would the call be made on firemen and others to stay 
the progress of the flames, if the imminent danger of one’s 
own property could be the only justification of any necessary 
act of destruction in order to effect that object. If a man’s own 
property must first be in imminent peril, there would be an end 
to all efficient efforts to stay the progress of a conflagration. I 
have no doubt the rule is otherwise. I think the second special 
plea is a good plea. 

The replications I consider to be clearly bad. To both pleas 
they set up new facts, and in both cases they tender a tra- 
verse upon facts not set up or denied by the pleas. Looking, 
however, at the main point, which it is urged, is presented by 
these replications—that the immediate destruction of the goods 
was not necessary—such defence is not set up in the pleas. 
The pleas are, in the one, that the buildings were lawfully, and 
in the other, that they were necessarily, destroyed in order to 
stop the progress of a conflagration, and that the destruction of 
the goods was the unavoidable and inevitable consequence, there 
not being time to remove them. The lawfulness or the neces- 
sity to destroy the buildings, should have been denied by a spe- 














AMERICAN LAW JOURNAL. 397 


[Chippendale v. Lancashire and Yorkshire R, R. Co. ] 


cial traversé of some material fact, upon which he relied to 
show that the buildings were so destroyed ; or by setting up in 
the replication that the goods might have been removed. An 
issue upon either of these points, if decided in favor of the 
plaintiff, would be fatal to the defence. If the pleas are good, 
which I take them to be, the replications are bad. 

I am of the opinion that the judgment below should be af- 
firmed. 

Randolph, J., delivered a concurring opinion. 

Judgment affirmed. The Chancellor and Judge Schenck dis- 
senting. 


Court of Queen’s Bench. 


Appeals from County Court.—WSittings in Bane after Michael- 
mas Term.—Nov. 26. 


[Coram Co.srivas and Ere, JJ.] 


CHIPPENDALE v. THE LANCASHIRE AND YORKSHIRE RAILROAD CO 
Carriers—Liability of Railway Com'y—Special Contract. 


The plaintiff placed several Heifers on a track of a Railway Company, to be 
conveyed by them from W. to B. The Plaintiff paid for their carriage, and 
received a ticket with the following memorandum subscribed—“ This ticket 
is issued subject to the owner taking all risks of conveyance whatever, as the 
company will not be responsible for any injury or damage, however caused, 
occurring to live stock of any description travelling upon the L. and Y. Rail- 
way or in their vehicles.” Owing to the defective construction of the truck, 
three heifers escaped; two were killed, and the other was injured. The 
Plaintiff sued the Railway Company in a County Court for the value of the 
three heifers, and the Judge directed the jury to find a verdict for the De- 
fendants:—Held, on Appeal, (affirming the judgment below), that the ticket 
constituted a special contract, which absolved the Defendants from liability 
for the injury to the heifers. 


This was an appeal from the county court of Lancashire, 
holden at Wigan, and the following case was stated and signed 
by the judge of that court :—“ This is an action brought to re- 
cover the sum of 211. 4s., the amount of damages alleged to 
have been sustained by the plaintiff in consequence of the neg- 
ligence and carelessness of the defendants’ servants at Wigan, 
whereby the plaintiff suffered the loss of three heifers, which 
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were alleged to have been intrusted to the defendants as carri- 
ers for hire, and also for incidental expenses incurred in and 
about the same. On the trial of the cause in the said court, 
before William Adam Hulton, Esq., the judge of the same 
court, and a jury duly summoned to try the same, on Tuesday, 
the 22nd July last, the following facts appeared in evidence :— 
The plaintiff is a dealer in cattle, and the defendants are com- 
mon carriers by railway for hire, from (among other places) 
Wigan aforesaid to Bury, in the said county of Lancaster. On 
the 28th May last the plaintiff's drover brought twelve head of 
cattle to the Wigan station of the Lancaster and Yorkshire 
Railway Company, for the purpose of being conveyed from 
thence to Bury aforesaid, a distance of sixteen miles, and they 
were driven and deposited by him, with the assistance of the 
defendant's servants, into a truck provided by the defendants, 
being one in ordinary use for the purpose of conveying cattle 
along the line. Before the whole of these cattle were so depos- 
ited in the truck, the plaintiff himself brought a heifer down to 
the station, which, in his presence, was also driven and deposited 
in the truck, and the door of the truck was then closed. The 
plaintiff then went into the company’s office, and paid 8s. for 
the carriage, being after the rate of 6d. per mile for the truck 
for the sixteen miles, and he received a free pass for his drover 
to go by the same train as the cattle; and the plaintiff signed 
a pass ticket in the following terms :— 
*¢* Lancashire and Yorkshire Railway District. 
*** No, 42, Live Stock Department.’ ” 

[A schedule was here set out, containing the number of the 
beasts, rate of carriage, &c. ] 

“‘*N. B.—This ticket is issued subject to the owner under- 
taking all risks of conveyance whatever, as the company will 
not be responsible for any injury or damage howsoever caused, 
occurring to live stock of any description travelling upon the 
Lancaster and Yorkshire Railway, or in their vehicles. 

Owner, or on the owner's 
behalf, agrees to these terms. 
A duplicate of this ticket was delivered to the plaintiff, which 
he took with him. On the truck containing the cattle in ques- 
tion reaching the main line, the cattle became alarmed, and 
three of them escaped from the truck, through a space between 
the close-boarding at the lower part of the side of the truck 
and a rail which ran round the top of the truck; two of the 
heifers were killed and the third was much injured. It was 
contended by the plaintiff’s advocate, that the defendants were 
liable notwithstanding the special contract, as the truck was 
defectively constructed for the purpose of conveying cattle, by 
reason of the space between the close-boarding being too great. 


“© ¢WiniiaAM CHIPPENDALE, 
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The learned judge held, that the plaintiff, having entered into 
the special contract as before mentioned, had no ground of ac- 
tion, and that the defendants were not liable for the injuries so 
occasioned to the cattle; but, at the request of the plaintiff's 
advocate, he asked the jury to give their opinion whether the 
truck in question was unfit and unsafe for the purpose of con- 
veying cattle along the line, and if they considered that it was 
so unfit and unsafe, that they should say what damage the 
plaintiff had sustained. The jury found, that they considered 
that the truck in question was so defectively construed as to be 
unfit and unsafe for the purpose of conveying cattle along the 
line, and that they considered that the plaintiff had sustained 
damage to the amount of 211. 4s. The judge directed a verdict 
to be entered for the defendants. The question for the opinion 
of the Court of Queen’s Bench is, whether the defendants are 
liable for the damage so occasioned, as the plaintiff had entered 
into the special contract as above stated. If the Court of 
Queen’s Bench should be of that opinion, the verdict to be en- 
tered for the plaintiff for the sum of 21/. 4s.; otherwise the 
verdict to stand and remain in force.” 

Cowling, for the appellant.—The question turns on the effect 
of the pass ticket. The jury had found that the truck was de- 
fectively constructed, and therefore the company were liable 
notwithstanding the special contract. The case finds that the 
defendants are common carriers, and, as such, therefore they 
were prima facie liable for the construction of their carriages. 
The notice given on the pass ticket was an attempt to limit 
their common-law liability, and must be construed strictly 
against them. It was even more necessary to adopt such a 
construction now than formerly, since powerful railway compa- 
nies had become carriers on such an extensive scale. This 
ticket cannot be read literally; if it were, it would follow that 
the company would be absolved from liability even in cases of 
wilful misfeasance. Again: this ticket was not given before 
but after the cattle had been placed in the truck. Independently 
of the contract, it was a condition precedent that the carriage 
should be properly constructed; that being so, both parties 
enter into the contract upon this footing, and reading the ticket 
so as to arrive at the intention of the parties, it must mean, 
that assuming the carriage to be in proper condition, then the 
sender takes all other risks upon himself. This case was anal- 
ogous to the ordinary one of a policy of marine insurance, in 
which there is merely a general clause against perils of the sea, 
but a warrant of seaworthiness is always implied. Lyon v. 
Mells, 5 East, 427 was a case of an implied promise similar to 
the present: the damage there arose from the defective state of 
a lighter, and previously to the goods being shipped a notice 
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was published “that he (the defendant) would not be answer- 
able for any loss or damage, unless occasioned by want of ordi- 
nary care in the master or crew of the vessel.” This language 
was even stronger than in the present case, the only exception 
to the defendant’s irresponsibility being distinctly pointed out. 
It was held there, however, that an obligation lay upon the 
carrier to provide a proper vessel; and exactly the same con- 
struction ought to be put upon the contract in this case. The 
notice was similar, and the reasons given by the Court for their 
judgment were applicable. The existence of a notice in such 
a case will not change the implied duty. (Story on Bailments, 
359, s. 562). In Garnett v. Willan, 5 B. & A. 53, Bailey, J., 
says, “‘The words ‘lost or damaged’ ought to be qualified thus 
—‘the carrier himself doing nothing, by his own voluntary act, 
or the act of his servants, to divest himself of the charge of 
carrying the goods to the ultimate place of destination.’ So 
here, the company would not be lable unless they themselves 
did something to prevent the safe carriage of the cattle; but 
they had in fact done so, by providing a truck which was in- 
sufficient for the purpose. Shaw y. The York and North Mid- 
land Railway Company (13 Jur. 365) was decided in favor of 
the railway company, but not upon this point. Lord Denman, 
C. J., there said, “It may be, that notwithstanding the terms 
of the contract, the plaintiff might have alleged that it was the 
duty of the defendants to have furnished proper and sufficient 
carriages, and that the loss happened from a breach of that 
duty.” [Erle, J.—In that case it was held that the duty of 
the defendants to carry safely, as alleged in the declaration, 
did not arise upon such a contract.] In Austin y. The Man- 
chester, Sheffield, and Lincolnshire Railway Company, 20 L. 
J., Q. B., 325, which also went off on a point of pleading, the 
ticket appears to have been given before the horses were put 
into the truck. [#rle, J.—But, in reality, the giving of the 
ticket, and the reception of the goods to be conveyed, form one 
transaction. A man who places cattle on a truck undertakes 
to pay for them upon the terms contained in a ticket to be pro- 
cured. In Austin v. The Manchester, Sheffield, and Lincoln- 
shire Railway Company, the plaintiff wished to carry cattle on 
a truck at a lower rate of charge, and the company said, “ if 
so you must run all risks.” ] The company must be taken to 
know the existence of any patent defects in their carriages, but 
not so the sender. 

Tomlinson, for the respondents, was not called upon. 

CoLERIDGE, J.—I quite agree that the question turns upon 
the construction to be put on the nota bene at the foot of the 
ticket; that is the contract between the parties. Nothing can 
be more general than its terms—‘ The owner w:dertaking all 
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risks of conveyance whatever, as the company will not be re- 
sponsible for any injury or damage, howsoever caused.” To 
take this literally would certainly exempt the company from 
any loss or risk; but then Mr. Cowling says, that, on the au- 
thority of Lyon v. Mells, the words must be subject to.a quali- 
fication, and, to borrow a phrase from the language used in 
reference to marine policies, that the carriages must be sea- 
worthy. Now, with regard to that case, it is to be observed, 
that it was a question of construction, and the Court held that 
the words of the contract admitted of the qualification which 
they put upon it; but here neither the words on the ticket, nor 
the circumstances of the case, allow us to arrive at a similar 
result, because, confining ourselves solely to the facts of this 
case, we find that a person who has an opportunity of examining 
the carriage agrees to take all the risk upon himself. 

Erte, J.—I think the plaintiff entered into a contract not to 
hold the company responsible for this damage. I assume that 
the carriage was fit for an ordinary journey, and sufficient to 
carry an ordinary freight of dead weight put upon it; but the 
freight being live animals, it seems they were alarmed and es- 
caped, and thereby the injury ensued. That is peculiarly the 
risk which the company absolve themselves from. This, too, 
may be quite reasonable, because it is impossible to calculate 
the risks of the conveyance of animals not domesticated. In 
coming to this decision we decide upon the facts of this case 
alone. 


Judgment affirmed, with costs. 


Court of Exchequer. 


Appeal from County Court.—December 1. 
[Coram ParKE, ALpERsON, PLtatTt, and Martin, BB.} 


WATSON vy. POULSON. 


Fraud—Evidence—Post-dated Cheque. 


If a man tells an untruth, knowing it to be such, in order to induce another to 
alter his condition, who does accordingly alter it, and thereby sustains dam- 
age, the party making the false statement is liable in an action for deceit, al- 
though in making the false representation no fraud or injury was intended 
by him. 

VoL. XI.—No. 9. 
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A post-dated Cheque on a Bank is not absolutely void: if paid without knowl- 
edge of the false date the payment is good: and though not admissable in 


evidence to prove a contract, may be used to shew fraud. 


This was an action of tort to recover the sum of 467.; brought 
in the county court of Wiltshire, holden at Melksham, by the 
respondent Poulson, against the appellant Watson and a person 
of the name of Sartain. The summons and particulars alleged 
that Watson drew a post-dated cheque for 467. on the North 
Wilts Banking Company in favor of Sartain, who delivered it 
to the plaintiff in part payment for 118 sheep: that the de- 
fendants, craftily and fraudulently intending to defraud and 
deceive the plaintiff, and deprive him of the sheep, did wilfully, 
knowingly and fraudulently draw up, concoct, and utter to him 
a certain cheque for 461., with intent to defraud and deceive 
him: that Sartain did utter, dispose, put off, and pass the 
cheque to the plaintiff, the defendants well knowing that the 
cheque was void and of no value, whereby the plaintiff was in- 
duced to deliver up the sheep to Sartain: that Watson, well 
knowing that the plaintiff had been defrauded and deprived of 
the sheep in the manner aforesaid, directed the bank not to 
pay the cheque, which was refused in consequence thereof when 
presented, &c. At the trial the following state of facts ap- 
peared in evidence :—On the 2nd May, 1851, the plaintiff, at 
the instance of the defendant Sartain, agreed to sell him 120 
sheep at 25s. a head, ready money. Of this sum 1001. 10s. 
was paid on the 10th; and on the 19th, two of the sheep hay- 
ing been objected to on inspection, the agreement was conclu- 
ded for the remaining 118. In payment of the residue Sartain 
offered a cheque for 467. drawn by Watson on the North Wilts 
Bank at Melksham. The plaintiff, who was unable to read 
writing, said he knew nothing about cheques, to which Sartain 
replied that it was good for 10002, and that if the plaintiff 
took it to the North Wilts Bank it was as good as money. The 
plaintiff then said if it was Watson’s cheque he would take it, 
and the defendant gave him a sovereign to make up the amount. 
On the next day the plaintiff presented the cheque at the 
bank, when payment was refused on account of its being post- 
dated, and he was desired to call on the 27th, the day on which 
it bore date. On the 26th, Sartain begged the plaintiff to hold 
the cheque for four or five days or a week, which the plaintiff 
refused, saying that if he had known the cheque was post-dated 
Sartain should not have had the sheep. On the 27th the plain- 
tiff again presented the cheque for payment, and was told that 
- it was stopped altogether. On the 9th June, the plaintiff saw 
the defendant Watson, and asked what he was to do with the 
cheque; upon which Watson produced a paper which he said 
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was an agreement between himself and Sartain for so many 
sheep. The plaintiff said he had nothing to do with an agree- 
ment which Watson had drawn up to get his, the plaintiff’s, 
property. Watson said he might do as he liked—that he 


should not pay him. The cheque was on unstamped paper, ae 
follows :— 


“No. 1314. 
‘Melksham, May 27, 1851. 
“The North Wilts Banking Company, Melksham. Pay Mr. 
James Sartain or bearer forty-six pounds. 


“THOMAS WATSON. 
** £46.” 


The agreement was in these words :— 
“ Holt, May 10, 1851. 

“Memorandum.—I do agree to sell Mr. Thomas Watson 
fifty sheep at the sum of 1/7. per head, and Mr. Watson do 
agree to give up the sheep to me by my paying him back on 
Thursday next forty-six pounds. 

“* JAMES: SARTAIN.” 

It was proved that Watson was aware that the plaintiff was no 
scholar; and it was also proved that Sartain had offered the 
sheep for sale, and refused 25s. 6d. a head for them. Sartain 
did not deliver the fifty sheep to Watson according to his 
agreement, and the 467. remained wholly unpaid to the plain- 
tiff. On this state of facts four objections were taken by the 
attorney of the defendant Watson: first, that the summons and 
particulars disclosed an indictable offence, and that the plaintiff 
could not proceed for damages in an action at law until he first 
prosecuted the defendants to conviction in a criminal court; 
secondly, that the cheque was not void as alleged in the sum- 
mons and particulars, but only inadmissible in evidence for 
want of a stamp; thirdly, the cheque was inadmissible for any 
purpose whatsoever for want of a stamp; fourthly, that Watson 
was justified in stopping the cheque, the consideration for 
which it was given having failed. The judge overruled the ob- 
jections ; and directed the jury to consider whether the plaintiff 
had been induced by fraudulent contrivance or misrepresenta- 
tion to part with his property to Sartain for an illegal and void 
instrument, believing it to be an available security and equiva- 
lent to cash. And he drew the attention of the jury to the 
evidence as applicable to the defendants severally—as present- 
ing a case of gross and premeditated fraud on the part of Sar- 
tain, but affecting the other defendant in a less aggravated 
form ; as to whom nevertheless he considered that having made 
himself a party, from whatever motive, to a fraudulent transac- 
tion, and lent his aid and credit to the other defendant so as to 
enable him to effect a dishonest purpose, at the same time he 
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rotected himself very cautiously from risk, he also must be 
held answerable for the loss and injury sustained by the plain- 
tiff; that if the scheme for obtaining the sheep had been ex- 
plained to the plaintiff, the defendant Watson must have been 
aware that he would not have parted with them, and that if the 
jury were of that opinion they would return a verdict for the 
plaintiff as against both defendants. The questions for the 
opinion of the court were—first, whether the several objections 
above stated on behalf of the defendant Watson were rightly 
overruled: secondly, whether under the circumstances the 
judge was right in allowing the case to go to the jury as against 
Watson. If the Court should be of opinion that the ail sev- 
eral objections, or such of them as were material, were rightly 
overruled, and that the jury were rightly directed in point of 
law, then the verdict to be entered for the plaintiff; but if the 
Court should be of a contrary opinion, then a non-suit to be 
entered. 

H. Hill, for the appellant, was proceeding to contend that 
there was no evidence as against the defendant Watson, when 
the Court called on 

Crowder, for the respondent.—The chief question for the 
Court is, whether Watson was not guilty of a legal fraud. The 
judge of the county court thought he was, and that ruling is in 
accordance with the principle laid down in Polhill v. Walter, (3 
B. & Ad. 114.) In that case a bill having been presented for 
acceptance at the office of the drawee during fis absence, a 
person who lived in the same house with him wrote an accept- 
ance on it as by procuration of the drawee. This was done 
under assurance that the bill was regular, and the belief that 
the acceptance would be sanctioned and the billl paid by him. 
The bill having been dishonored, an indorsee sued the domes 
and was nonsuited; whereupon he sued the person who accepted 
it, in an action for falsely, fraudulently and deceitfully repre- 
senting that he was authorized to accept the bill by procuration; 
and it was held that the action lay, though the jury negatived 
all fraud in fact. The Court there, in delivering judgment, 
say, “If a representation is made which the party making it 
knows to be untrue, and which is intended by him, or which, 
from the mode in which it is made, is calculated, to induce an- 
other to act on the faith of it, in such a way as that he may 
incur damage, and that damage is actually incurred; a wilful 
falsehood of such a nature is, in the legal sense of the word, a 
fraud.” That case is even stronger than the present; for 
there the party had no intent to defraud. [Alderson, B.—Dr. 
Dodd had no such intent in the forgery for which he was hanged. 
What is the wilful falsehood of Watson in this case?] He in- 
trusts his post-dated cheque to another person to enable him to 
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impose on an illiterate man, and induce him to part with his 
sheep, and afterwards stops the payment of the cheque.— 
[ Parke, B.—A post-dated cheque is not void. H. Hill here 
referred to Dawson v. Macdonald, 2 M. & W. 26 and Field v. 
Woods, 7 Ad. & El. 114.* Alderscn, B.—If the post-dating 
a cheque be a fraud, it is done every day in London. A man 
who draws a cheque on Sunday usually dates it for the Monday. ] 
One of the points stated in the case is, that the county court 
jndge held the post-dated cheque void. [Parke, B.—What 
evidence is there that Watson knew what was to be done with 
this cheque?] It was at least a question for the jury, whether 
he and Sartain had not acted in concert to get possession of the 
sheep from the plaintiff. Even if the Court should think there 
is no case against Watson, a non-suit cannot be entered, for 
_Sartain is liable, and is no party to this appeal. 


PaRKE, B.—I think the judge of the county court was wrong 
in leaving this case to the jury in the manner he did. The 
question depends on what is the legal definition of fraud. In 
Polhill v. Walter we held, for I was party to the judgment in 
that case, that the telling an untruth, knowing it to be an un- 
truth, with intent to induce a man to alter his condition, and 
his altering his condition in consequence, whereby he sustains 
damage, fulfils all the requisites to support an action for deceit. 
Now Polhill v. Walter was a case of that kind; for the person 
who wrote the acceptance on the bill knew that he had no au- 
thority from the drawee to do it, and must have been taken to 
know that every one would give credit to that acceptance, for 
every man is supposed to contemplate the effect of his own 
acts; and although not guilty of any great moral misconduct, 
secing that he fully expected that what he did would be ratified, 
still as that was not done he was liable in an action for deceit. 
But all that is utterly inapplicable in the present case, for here 
was no false representation of fact, neither is there the slightest 
foundation for a charge of conspiracy against these defendants. 
With respect to Watson, this is not like the case of a man giv- 
ing a cheque on a bank where he has no assets; he only gave 
a post-dated cheque, which as it appears to me he had no inten- 
tion in the first instance to prevent being paid, and which would 
have been paid if the other party had got the sheep. I think 
there is not a shadow of a case of fraud as against Watson, and 
consequently the judge uf the county court ought not to have 
left the case to the jury as against him. If it were necessary 
to decide the point, I should also say, that I do not think there 
was any case against Sartain either, and that the plaintiff’s 





*See however the language attributed to the Court in Searle v. Norton, (9 
M. & W. 309). 
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remedy was by action for goods sold and delivered. With re- 
spect to the other objections. There is nothing in the first.— 
Then as to the second—a post-dated cheque is not absolutely 
void. It is defective for want of a stamp, and subjects the 
parties to a penalty, but if the banker pays it without knowl- 
edge of the false date, the payment is good. As to the third— 
there can be no doubt that the post-dated cheque was admissi- 
ble in evidence to prove fraud, although, like any other instwu- 
ment not duly stamped, it could not be used to establish a valid 
contract. Then, as to Watson’s stopping payment of the 
cheque, he was justified in doing so, in consequence of the con- 
sideration for it having failed, for he expected that the sheep 
would have been delivered. A non-suit must therefore be en- 
tered, the appellant must have his costs of appeal. 

The other three Barons concurring—Appeal allowed, with 
costs. 


Court of Common Pleas. 
Trinity Term—May 30. 
STAINBANK et al., x FENNING. 


Ship—Hypothecation—Powers of the Master—Insurable 
Interest. 


— 


. The Master of a Ship borrowed money of the plaintiffs for repairs, and gave 
them, by way of security, bills drawn by him upon the owner of the ship 
and upon the consignee of the cargo, and also an instrument of Hypotheca- 
tion, by which he took upon himself and his owner the risk of the voyage, 
made the money repayable at all events, and the ship subject to seizure, and 
to process of the Admiralty Courts at any place, should the bills be not ac- 
cepted or paid, the plaintiffs forbearing all interest beyond the amount ne- 
cessary to insure the ship to cover their advances. Held, that a Court of 
Admiralty would not enforce this instrument; and, therefore, that the plain- 
tiffs took no interest in the ship. 

2. The Master has no authority to hypothecate the ship to secure advances for 

repairs, unless re-payment is made to depend on the arrival of the ship. 


Samsun vs. Braggington, (1 Ves. sen. 443) explained. 


Assumpsit.—The first count of the declaration stated that 
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whereas the plaintiffs, by and under the name and style, de- 
scription and firm of C. Stainbank & Son, heretofore, to wit: 
on the Ist December, 1846, according to the usage and custom 
of merchants, caused to be made a certain policy of insurance, 
purporting thereby, and containing therein, that the said plain- 
tiffs, as well in their own names as for and in the name and 
names of all and every other person or persons to whom the 
same did, might, or should appertain, in part or in all, did 
make assurance, and cause themselves and them and every of 
them to be insured, lost or not lost, at and from Quebee to a 
final port of discharge in the United Kingdom, upon any kind 
of goods and merchandise, and also upon the body, tackle, ap- 
parel, ordnance, munition, artillery, boats, and other furniture, 
of and in the good ship or vessel called the Hartland, whereof 
was master, &c., beginning the adventure upon the said goods 
and merchandises from the loading thereof aboard the said ship, 
upon the said ship, &c., and soshould continue and endure, du- 
ring her abode, upon the said ship, &c.; and further, until the 
said ship, with all ordnance, tackle, apparel, &c., and goods 
and merchandises whatsoever, should be arrived at, (as above,) 
upon the said ship, &e., until she had moored at anchor twenty 
four hours in good safety, and upon the goods and merchandis- 
es until the same should be there dischargedand safely landed ; 
and that it should be lawful for the said ship, &c., in the said 
voyage, to proceed and sail to, and touch andstay at, any ports 
or places whatsoever and wheresoever, without being deemed a 
deviation, and without prejudice to the said insurance. The 
said ship, goods, merchandises, &e., for so much as concerned 
the assured, by agreement between the assured and the assur- 
ers in that policy, were and should be 15007. advances for re- 
pairs and disbursement, and the whole valued at 1675/., includ- 
ing the premium of insurance. Touching the adventures and 
perils which they, the assurers, were contented to bear and did 
take upon them in that voyage, they were of the seas, men-of 
war, fire, enemies, pirates, rovers, thieves, jettisons, letters of 
marque and counter-marque, reprisals, talkings at sea, arrests, 
restraints, and detainments of all kings, princes, and people, of 
what nature, condition, or quality whatsoever, barratry of the 
master and mariner, and of all other perils, losses, and misfor- 
tunes that had or should come, to the hurt, detriment or dam- 
age of the said goods and merchandises and ship, ¢c., or any 
part thereof. And in case of any loss or misfortune, it should 
be lawful to the assured, their factors, servants, and assignees 
to sue, labor, and travel, for, in, and about the defence, safe- 
guard, and recovery of the said goods and merchandises and 
ship, &c., or any part thereof, without prejudice to that insu- 
rance, to the charges whereof they, the assurers, would contri- 
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bute each one according to the rate or quantity of his sum there- 
in assured, &e. That the said policy of insurance and memo- 
randa were so made by the plaintiffs as aforesaid as the agents 
of J. Gilmour, D. Gilmour, and A. Gilmour, of Montreal; J. 
Gilmour, J. Pollock, A. Pollock, and Allan Gilmour, of Glas- 
gow, and R. Rankin, and for their use and benefit ; and that 
the plaintiffs did receive the order for and effect the said poli- 
cy of assurance as such agents as aforesaid; of all which pre- 
mises the defendant afterwards, to wit, on the 1st December, 
A. D. 1846, had notice ; and thereupon, in consideration that 
the plaintiffs, at the request of the defendant, had then paid to 
the defendant a certain sum of money, to wit, the sum of twen- 
ty guineas, as a premium or reward for the insurance of 2002. 
of and in the premises in the said policy of insurance mention- 
ed, and thea promised the defendant to perform and fulfill all 
things in the said policy contained on the part and behalf of 
the insured to be performed and fulfilled, the defendant then 
promised the plaintiffs that he would become and be an insurer 
to the plaintiffs of the said sum of 2002. upon the premises in 
the said policy of insurance mentioned, on his part and behalf, 
as such insurer of the said sum of 200/., to be performed and 
fulfilled; and the defendant then became and was an insurer to 
the plaintiffs, and then duly subscribed the said policy of insu- 
rance as such insurer, for the sum of 200/. upon the premises 
in the said policy in that behalf mentioned. And the plaintiffs 
say that the said J. Gilmour, D. Gilmour, and A. Gilmour, of 
Montreal; James Gilmour, J. Pollock, A. Pollock, and Allan 
Gilmour, of Glasgow; and R. Rankin, some or one of them, 
were or was then, and from thence continually afterwards, until 
and at the time of the loss hereinafter mentioned, interested in 
the premises in the said policy of insurance and memoranda 
mentioned, to a large amount, to wit, to the value and amount 
of all the monies by them ever insured or caused to be insured 
thereon. And the plaintiffs say that heretofore, to wit, on the 
25th November, 1846, the said ship or vessel departed and set 
sail from Quebec aforesaid, on her said voyage, to a final port 
of discharge in the United Kingdom, to wit, Bristol; and that 
afterwards, and while the said vessel was proceeding on her said 
voyage, and before her arrival at any final port of discharge in 
the said writing or policy of insurance mentioned, to wit, on the 
27th November, 1846, the said vessel was by the perils and 
damages of the seas, and by stormy and tempestuous weather, 
&c., driven on the shore, and thereby and by means of the pre- 
mises became bulged, broken, &c.; and the said ship then be- 
came and was wholly lost, and thereby the premises upon which 
the defendant became and was an insurer, as in the said policy 
mentioned, to wit, the said 1500/. advances for repairs and dis- 
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bursements, became wholly lost ; of all which premises the de- 
fendant afterwards, to wit, on the day and year last aforesaid, 
had notice, and was then requested by the plaintiffs to pay them 
the said sum of 200/. he, the defendant, ought to have paid, 
according to the form and effect of the said policy of insurance 
and his said promise and undertaking so by him made asafore- 
said ; yet the defendant hath disregarded his promise, &.— 
Pleas—first, non-assumpsit; secondly, that the said policy so 
made by the plaintiffs was not made by them as agents for the 
said persons in the said count in that behalf mentioned, for 
their use and benefit, in manner and form, &c. ; thirdly, that 
the said persons in the said first count in that behalf alleged 
were not, nor were nor was any or either of them, interested in 
the premises in the said policy and memoranda mentioned, in 
manner and form, &c.; fourthly, that the said ship was not 
lost, in manner and form, &c.; fifthly, that the premises upon 
which the defendant became and was an insurer, as in the said 
policy and first count in that behalf mentioned, were not, nor 
was any part thereof, lost, in manner and form as in the said 
count alleged. The cause was tried, before Platt, B., at the 
Spring Assizes at Liverpool, 1850, when it appeared that on 
the 20th September, 1846, The Hartland sailed from Quebec 
for Bristol. Having sustained damage she put back to Quebee 
in a few days afterwards, and the master then borrowed of Al- 
lan Gilmour & Co., the plaintiffs’ principals, for necessary re- 
pairs and disbursements, the sum of 1675/7 11s. 6d.; to secure 
which, he drew upon the owner of the ship for 13077. 12s. 1d., 
and upon the consignee of the cargo for 8671. 19s. 5d., giving 
to Allan Gilmour & Co. an instrument under his hand and seal 
upon the construction and effect of which the first point de- 
pended. This instrument, after reciting the damage sustained 
by The Hartland, the necessity for the advance, the advance 
made by Allan Gilmour & Co. upon the condition of their bemg 
secured by an hypothecation of the ship, cargo, and freight, 
and the delivery to Allan Gilmour & Co. of two bills of ex- 
change by the master upon the owner of the ship and consignee 
of the cargo, proceeds thus :—‘ Now know ye, that for the ef- 
fectually securing to the said Allan Gilmour & Co. the due and 
punctual acceptance and payment of the said bills of exchange 
so drawn by me, the said George Hooper, one of which on the 
said William Hooper for the said sum of 15077. 12s. 1d., and 
the other on the said R. Meae & Son for the said sum of 3671. 
19s. 5d., for the causes and in the manner aforesaid, I, the said 
George Hooper, have pledged, mortgaged, and hypothecated, 
and by these presents do, as master of the said barque or ves- 
sel called The Hartland, and in the said capacity as master, by 
virtue of all the other powers and authorities me thereunto in 
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anywise enabling, pledge, mortgage, charge, and hypothecate 
the said barque or vessel The Hartland, her tackle, apparel and 
furniture, and the freight of the said vessel, and every part 
thereof, to the said Allan Gilmour & Co, their executors, ad- 
ministrators, and assigns, but including, with respect to the 
said bill on the said William Tlooper, the cargo on board, the 
said expenses being incurred for the benefit of the ship, freight 
and cargo. And I, the said George Hooper, as such master as 
afores: rid, do hereby grant, testify and declare, that in case the 
said bills of exchange shall be refused acceptance or payment, 
or be otherwise dishonored, or not duly and punctually accept- 
ed and paid by the said William Hooper and the said R. Mead 
& Son, on presentment, for the said purposes, according to the 
tenor and effect thereof, it shall and may be lawful to ‘and for 
he said Allan Gilmour & Co. forthwith to seize and take pos- 
session of the said barque The Hartland, and to cause the same 
to be sold and disposed of, either by virtue of process to be is- 
sued out of her Majesty’s High Court of Admiralty of Eng- 
land, or any Court of Vice e-Admiralty possessing jurisdiction 
at the port at which the said barque or vessel may at any time 
thereafter happen to be lying or to be, according to the mari- 
time law and custom of England. And I, the said Geo. ILoop- 
er, as such master as aforesaid, do by these presents testify, 
declare and make known, that I took up and borrowed of the 
said Allan Gilmour & Co. the said sums of money on the credit 
and account of the owner of the said barque The Hartland, and 
do hereby, so far as in me lies, as master as aforesaid, grant 
and declare that it shall and may be lawful to and for the said 
Allan Gilmour & Co. to place the same to the debit and ac- 
count of the owner of the said barque ; and in case of the non- 
acceptance or non-payment of the said bills of exchange, the 
said Allan Gilmour & Co. shall and lawfully may have, use, and 
take all such lawful ways and means whatsoever for the recov- 
ery of the said sums of money, or such part or parts thereof as 
may at any time or times hereafter remain due or unpaid, as 
merchants or other persons in a foreign port, or other port out 
of the kingdom of Great Britain, advancing money at the in- 
stance of a master of a ship or vessel, for the repairs, outfits, 
and disbursements thereof, to enable such ship or vessel to pro- 
ceed on her homeward-bound voyage, on the credit and account 
of such ship or vessel and her owner, can or lawfully may have 
use, or take for the recovery thereof against such ship, or her 
owner or master.” With a view to identify the owner of the 
vessel, the instrument proceeded to set out a copy of the certi- 
ficate of registry, shewing that The Hartland had been previ- 
ously mortgaged, and then concluded with the following agree- 
meut :—‘ And it is declared and agreed, by and between me, 
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the said George Hooper, and the said Allan Gilmour & Co. for- 
bear any claim, by way of a premium or maritime interest upon 
the risk of the said sums of money so advanced as aforesaid, 
the voyage of the said barque shall be at the sole risk and peril 
of the owner of the said barque or vessel The Hartland; and 
that therefore, whether the ship arrive in safety or not, or in 
the event of shipwreck or loss of the same by the act of God, 
accident, or the Queen’s enemies, the said sums shall, in either 
or in any case, be recoverable, and be paid by the owner of the 
said barque to the said Allan Gilmour & Co., or to their order 
as aforesaid, together with such further sum or sums of money 
as they may pay or lay out in causing the said barque or her 
freight to‘be insured, should they think proper so to do, in an 
amount sufficient to cover the advances by them make as afore- 
said, and which insurance the said Allan Gilmour & Co., by 
these presents, by me, the said George Hooper, are authorised 
and empowered to cause to be done and made, and to charge 
the same to me and the owner of the said barque. And it is 
further agreed and declared, that the said Allan Gilmour & Co. 
shall and will have all the rights, privileges, and remedies, by 
process of the Courts of Admiralty and otherwise, which by law 
are given to the holders of bottomry bonds, anything herein 
contained to the contrary notwithstanding. And, lastly, it is 
agreed and declared, that the said vessel, her tackle, apparel, 
furniture, and the freight and cargo, shall, at all times hereafter 
be chargeable and liable for the payment of the said sums of 
money, advanced to enable the said barque to proceed on her 
voyage, and the costs of insurauce as aforesaid, unto the said 
Allan Gilmour & Co., their executors, administrators, and as- 
signs, according to the true intent and meaning of these pre- 
sents.”” The jury found a verdict for the plaintiffs, with 2007. 
damages, and leave was reserved to the defendant to move to 
enter a nonsuit. A rule nisi was obtained accordingly ; against 
which, 

Knowles and Atherton [May 8 and 9] shewed cause :—First, 
had the plaintiffs an insurable interest in the ship? It is sub- 
mitted that they had. The instrument is a good instrument of 
hypothecation, and therefore within the master’s power to 
make, so as to bind the owner. It declares that Gilmour & Co. 
shall have all the rights “which by law are given to the hold- 
ers of bottomry bonds, anything therein contained to the con- 
trary notwithstanding.’’ It is therefore clear that the intention 
was to give them a remedy against the ship, in case the bills 
should not be paid. Hypothecation, as defined in Abb. Ship. 
366, [ed. of 1844,] “ imports a pledge without immediate 
change of possession; it gives a right to the party who makes 
advances on the faith of it to have the possession if his advan- 
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ces are not repaid at the stipulated time; but it leaves to the 
proprictor of the things that may be hypothecated the power 
of making such repayment, and thereby freeing them from the 
obligation.”” Many of the cases treat it as synonymous with 
pawning or pledging; Cassart vs. Lawdley, 3 Mod. 204; 
Bridgeman’s case, Hob. 11; Seareborrow vy. Livius, 1 Noy, 
95; Corret vs. Huseley, Comb. 135; and there is no authority 
for saying that an instrument of hypothecation must be by bot- 
tomry security alone. In Johnson vs. Shippen, 2 Ld. Kaym. 
982, it was by bill of sale. On the contrary, many other forms 
are recognised, Symonds vs. Hodgson, 3 B. & Ad. 50, and 
amongst them instruments which give a remedy against the 
ship as well as against the owner. Abb. Ship. 151. Wher- 
ever, either by agreement, or by law independently of agree- 
ment, the ship is made liable for any debt incurred for the ship 
that is hypothecation. In this country, hypothecation for ne- 
cessaries can only be by express agreement ; but hypothecation 
for mariners’ wages is valid by law, independently of agree- 
ment. Jervis, C. J—That may be because wages depend on 
the safe arrival of the ship. By the maritime law, every con- 
tract with the master of a ship implied an hypothecation, Jus- 
ten vs. Ballam, 2 Ld. Raym. 805; 1 Salk. 34; Abb. Ship. 
141, the presumption being that the contract was with him on 
the credit of the ship. Clay vs. Snellgrave, 1 Ld. Raym. 567. 
The case of Samsun vs. Bragginton, 1 Ves. sen. 443, is direct- 
ly in point, and is cited in Abb. Ship. 156, with approbation: 
‘* A man who had advanced money to refit a ship in distress at 
Jamaica, aad had taken from the master both a deed of hy- 
pothecation of the ship and bills of exchange upon the principal 
owner in England for the amount of the sum advanced, claimed 
payment of the owners personally, the ship having been cap- 
tured on her voyage home: it was decreed that he should re- 
cover the money ; and it is said, also, that the ship was thought 
to be well hypothecated.’’ Whether such an instrument as the 
present would be held good in the Admiralty Courts, or not, 
it is clear that those courts would give effect to so much of it 
as binds the ship; as in the case of The Nelson, 1 Hagg. 176, 
where Lord Stowell says—‘“ One objection is, that it (the bot- 
tomry bond) binds the owners personally, as well as the ship 
and freight, which it cannot do. Here we do not take this 
bond in toto, as is done in other systems of law, and reject it 
as unsound in the whole, if vicious in any part; but we sepa- 
rate the parts, reject the vicious, and respect the efficiency of 
those which are entitled to operate.” The Tartar, Id. 13, is 
an authority to the same effect. It is not necessary that the 
hypothecation should make the repayment of the advances de- 
pend on the arrival of the ship. The case of The Atlas, 2 
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Hagg. 48, will be relied on by the other side; but although 
Lord Stowell refused there to entertain the suit of bottomry, 
because the repayment of the money advanced did not depend 
on the safe arrival of the ship, yet the ultimate decision was 
that the bond was void, because the maritime interest was usu- 
rious, there being no maritime risk; and the question here 
raised was not decided. It is not essential to hypothecation 
generally that there should be maritime risk, but only to one 
mode of hypothecation, viz: bottomry; nor is it inconsistent 
with hypothecation, which is a charge upon the ship, that there 
should also be an ulterior remedy by pledge of the credit of the 
owners. ‘Then, as the bond is good and enforceable in the Ad- 
miralty Courts against the ship, the plaintiffs have an interest 
in that security, and that interest is insurable, and not the less 
so because they have the security of the owners as well. Lu- 
cena v. Craufurd, 2 B. & P. 300. 

Watson and Tomlinson, in support of the rule-—This is not 
an insurable interest. The plaintiffs who made the advances 
‘cannot be in a better pcsition, as regards the security of the 
ship, than the master would have been in if he had supplied the 
money himself; and it was decided in Hussey vy. Christie and 
Others, 9 East, 426, that he has no lien on the ship for dis- 
bursements about necessary repairs, nor upon the freight.— 
Smith v. Plummer and Others, 1 B. & Al. 575. Is this an in- 
surance indirectly on the ship ? No case has been cited to shew 
that such an instrument ever bound the ship, except Samsun v. 
Bragginton, and that case derives all its authority from being 
cited in Abbot on Shipping. It does not appear from the re- 
port how the validity of the instrument of hypothecation could 
have been in issue: and in Abbott on Shipping it is only said, 
that it was “‘thought”’ that the ship was well hypothecated.-— 
In Johnson v. Shippen, and in all the cases cited, it is to be 
inferred that the instrument of hypothecation held to be valid 
was such as was enforceable in the Courts of Admiralty, as in 
those cases cited in the judgment of Lord Stowell in The Rada- 
manthe, 1 Dods. 201. Such instruments are not cognisable in 
courts of common law at all, and the Admiralty Courts decline 
to take cognizance of them when the money is to be paid at all 
events, whether the ship arrives safely or not. Such is the con- 
tract here; the payment does not depend on the hazard of the 
adventure. Inthe case of The Nelson the Admiralty Court 
had jurisdiction, because the payment was made dependent on 
the arrival of the ship at its port of destination. It is true 
that contracts subordinate to the principal contract may be re- 
jected. In the present case, if the money had been made pay- 
able on the arrival of the ship, and the owner’s liability had 
been made to depend on the same event, the Courts of Admi- 
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ralty might have objected the contract affecting the oe as 
collateral to the main contract. The Atlas, 2 Hage; 48, The 
Emancipation, 1 Rob. 184, and The Augusta, 3 Rob, 240, are 
all authorities against the validity of this instrument. In The 
Gratitudine, 3 Rob. 240, the powers and duties of the master 
are summed up by Lord Stowe ‘ll, but there is no suggestion that 
he has any power to pledge the ship, whether she arrive or not. 
(Jervis, C. J—You say this instrument is not enforceable in 
rem in the admiralty Courts, nor at common law. Suppose it 
not to be hottomry, nor hypothecation, nor a mortgage, which 
the plaintiffs do not contend it is, but an instrument giving a 
license to seize the ship, would that confer an insurable inter- 
est?) No; insurance depends on usage, and there is no usage 
to insure such an interest as that. Cur. adv. vult. 
The judgment of the Court* was (May 50) delivered by 
Jervis, C. J.—Upon the argument of this rule four points 
were made for the defendant. It was insisted, first, that the 
plaintiffs had no insurable interest ; secondly, that their interest, 
if any, was misdescribed in the policy; thirdly, that, having 
regard to the nature of their supposed interest. there was no 
loss within the meaning of the policy ; and fourthly, that, under 
the circumstances, a notice of abandonment was necessary, and 
Was not given in due time. Upon consideration, we are of 
opinion that the first point must prevail, that the plaintiffs had 
no insurable interest, and that, therefore, a rule for a non-suit 
must be made absolute. This view of the case renders it un- 
necessary to consider the other points. The facts, to explain 
the first part, may be shortly stated. (His Lordship then sta- 
ted the facts, and the contents of the instrument as above, and 
proceeded :) In substance, by this instrument Allan Gilmour & 
Co. forbear all interest beyond the amount necessary to insure 
the ship to cover their advances ; and the master, having given 
them bills of exchange, for the amount advanced, upon the 
owner and the consignee of the cargo, making his owner per- | 
sonally liable as far as he can, takes upon himself and his owner 
the risk of the voyage, makes the money payable at all events, 
and subjects the ship to seizure, wheresoever she may be, at 
any moment, should the bills be refused acceptance, or be not 
paid. It was conceded during the argument that this was not 
an instrument of hypothecation in the usual form, and it was 
not contended that the master had authority to mortgage the 
ship; but it was said that an hypothecation may be good with- 
out making the repayment of the advances depend upon the 
arrival of the ship; and that if the lendor does not choose to 
take upon himself the risk of the ship’s return, and will be con- 
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tent not to demand maritime interest, the master may pledge 
both the ship and the personal credit of the owner. The cases 
of The Tartar and The Nelson, upon which the plaintiffs’ coun- 
sel relied, do not support the latter part of this prop sition, for 
which they were cited. Where the master professes to hypoth- 
ecate the ship, and also to pledge the credit of his owners, the 
Court of Admiralty will reject that part of the instrument 
which is directed to the latter object, and proceed in rem 
against the ship; but the cases cited do not shew that the Court 
of Admiralty will do this where the instrument is not, in other 
respects, in strictness, an hypothecation; because in each of 
those cases the return of the money depended upon the comple- 
tion of the voyage, and the lender took upon himself the risk of 
the ship’s return. Samsun v. Bragginton is, however, referred 
to; and though the report does not explain the grounds of the 
decision, nor very clearly disclose the circumstances of the case, 
yet, as it is cited with approbation in Abbott on Shipping, it 
acquires additional authority, from the known accuracy and 
high reputation of the learned author of that work, and is said 
to be an authority, in point. We have been furnished with a 
copy of the decree, from which the following appear to be the 
facts of that case:—Bragginton and Pitman were part owners 
of the Dunsley gallery, of which Pitman was the master. On 
her homeward voyage she was disabled, and put into Jamaica, 
where Pitman applied to the plaintiff to advance the necessary 
funds for her repairs, ‘‘for the use and on account of himself 
and Bragginton, as co-owners,” and, as a further inducement, 
engaged with the plaintiff, by way of additional security for the 
repayment of the money, to hypothecate the ship. The plain- 
tiff repaired the ship, expended for that purpose 80/., and at 
his request Pitman drew upon Bragginton for the amount; and 
by way of additional security, as master of the ship, according 
to maritime usage in like cases, by deed pole, after taking no- 
tice of the damage and advance, did, for securing the re-pay- 
ment of the said money, hypothecate to the plaintiff the ship, 
with the freight and cargo. The ship sailed from Jamaica, was 
captured and sold. Bragginton and Pitman received the insu- 
rance upon her loss, but Bragginton refused to accept the bills, 
and the plaintiff was not paid the amount which he had ad- 
vanced for the repairs of the ship. Upon this statement the 
plaintiff filed his bill against Bragginton and Nichols, the repre- 
sentatives of Pitman, for repayment of the money advanced by 
him. Bragginton, by his answer admitted the plaintiff's state- 
ment, but submitted that he was not liable to repay what Pit- 
man might have paid for the repairs, because Pitman was 
indebted to him, and suggested that bottomry interest had been 
taken for the advance, and that therefore, according to mari- 
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time custom, the lender took the risk of the voyage upon him- 
self. There was no proof in support of this suggestion, and 
the Master of the Rolls decreed that the money advanced by 
the plaintiff in refitting the ship ought to be established against 
Bragginton and Nichols, according to their respective interests. 
It is not very apparent how, upon the billand answer so framed 
the validity of the hypothecation could come directly in ques- 
tion. The plaintiff did not seek to establish his claim by that 
instrument, because it did not profess to charge the owners 
personally with the debt ; and the defendant Bragginton, fail- 
ed to prove that bottomry interest had been taken, could not 
add to the deed, by implication, a condition that the repayment 
of the advances should depend upon the return of the ship.— 
The decree seems to have proceeded upon the ground that joint 
owners were liable for money advanced in a foreign country for 
necessary repairs, whether the master had properly pledged the 
ship or not. The ship was lost, and the plaintiff was proceed- 
ing upon the personal liability of the jot owners. The re- 
porter states that his Honor took time to consider, and after- 
wards (as he was informed) determined that the ship was well 
hypothecated, and that the part owners wereliable. In Abbot 
on Shipping the decree against the part owners is stated posi- 
tively ; but the learned author adds, cautiously, “It is said 
also that the ship was thought”’ (not determined) “to be well 
hypothecated.”’ He does not give the full weight of his un- 
qualified sanction to this proposition; and, upon examination, 
we think that this case is not to be considered as an authority 
conclusive against the more recent decisions to which reference 
has been made. The deed now in question only professes to 
give such an interest as can be enforced in the Admiralty 
Court. In certain events, Allan Gilmour & Co. may seize the 
vessel and cause her to be sold, by process out of the Court of 
Admiralty of England, or any other Court of Vice-Admiralty 
possessing jurisdiction; and further, they are to have all the 
rights, &c., by process of the Admiralty Courts or otherwise, 
which by law are given to the holders of bottomry bonds. The 
interest which they have in the ship is the right of proceeding 
in the Admiralty Court against the ship; but if, under similar 
circumstances, the Admiralty Court would not act, because it 
has no jurisdiction, Allan Gilmour & Co. have no available in- 
terest. Now, the cases shew that, under circumstances like 
the present, the Court of Admiralty would decline to act. In 
the case of The Atlas Lord Stowell refused to entertain a suit 
of bottomry, because the advance was payable within thirty 
days after the arrival of the ship, “or in case of the loss of the 
ship, then within thirty days next after the account of such 
loss should should have been received at Calcutta or London.” 
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Upon appeal the Delegates decided that the bond was void, 
because there was no sea risk to justify the taking of maritime 
interest, and so it became unnecessary to determine the princi- 
pal question ; but upon the argument of the question of juris- 
diction, Hullock, B. observed that the condition destroyed the 
whole instrument. The more recent case of The Emancipation 
is an express authority upon the same point. There, upon the 
face of the bond, and according to legal inference, the payment 
of the money advanced did not depend upon the safe arrival of 
the ship, and for that reason the Court pronounced against the 
bond. Upon these authorities it is clear, that if The Hartland 
had arrived in this country, the plaintiffs could not have pro- 
ceeded against her in the Admiralty Court ; they had, there- 
fore, no interest in the vessel; they have lost nothing, and 
upon this ground the defendant is entitled to succeed. But, 
without reference to authority, we are of opinion, upon princi- 
ple, that the master has not, by an instrument of this nature, 
authority to pledge the ship. By the Roman law, and still in 
those nations which have adopted the civil law, every person 
who had repaired or fitted out a vessel, or had lent money for 
those purposes, had a claim upon the value of a ship, without 
a formal instrument of hypothecation: but by the law of En- 
gland no such right can be acquired, except by express agree- 
ment, and a master can only make such agreement if he act 
within the scope of his authority. The right to raise money 
upon bottomry can only be justified by necessity. If the mas- 
ter in a foreign country wants money to repair or victual his 
vessel, or for other necessaries, he must, in the first instance, 
endeavor to raise it upon the credit of her owners. If he can 
do so, he has no authority to hypothecate the vessel; but if he 
cannot otherwise obtain the money, then he may hypothecate 
the ship, not transferring the property in the ship, but giving 
the creditor a privilege or claim upon it, to be carried into ef- 
fect by legal process upon the termination of the voyage. As 
incident to this transaction the lender may, if he think fit, in- 
sist upon maritime interest, but whether he do or not, the ad- 
vance is made upon the credit of the ship, and not upon the 
credit of the owners, and the owners are never personally re- 
sponsible. ‘There is no trace in our books, with the exception 
of Sansum v. Bragginton, of any case in which a master has 
been held to have authority to make a valid hypothecation of a 
ship, unless the payment of the money borrowed has been made 
to depend upon the arrival of the ship. There is, therefore, 
nothing to shew that a master has authority to hypothecate in 
any other manner. Indeed, if the money be originally ad- 
vanced upon the credit of the owner, and for any cause an hy- 
pothecation be made even before the ship leaves the place 
VOL XI—NO IX. 
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where the advances were made, the bond will be void, and can- 
not be enforced. For these reasons we are of opinion that the 
master had no authority to make an instrument like that in 
question, and that the instrument passes no interest in the ship. 
The money advanced for repairs was a mere debt from the owner 
to the lender; and it being admitted that a mere debt from 
the owner to the assured, for repairs and disbursements, could 
not legally be made the subject of an insurance, it follows that 
the defendant is entitled to judgment.— ule absolute. 


Court of Common Pleas. 
Trinity Term—June 3. 


PHILIP DAVIES COOKE r. SIR ROBERT HENRY CUNLIFFE and PHILIP 
BRYAN DAVIES COOKE, an Infant, by Sir William 
Bryan Cooke, his Guardian. 


In 1802, M. P. devised the Manor of E., in the county of F., to B. C. for life? 
remainder to such of his children, for such estates, and in such shares as he 
should appoint, and in default of appointment, to trustees for 500 years, to 
commence from the death of B. C.; and from and after the expiration or 
other sooner determination of the term, and subject thereto, to her grandson, 
P. D. C., eldest son of B. C. for life, remainder to the first and other sons of 
P. D.C. in tail. The trusts of the term were to raise £1000 for each of the 
younger children of B. C., to be paid at such times as B. C. should direct. 
In 1821, B. C. made his will, whereby he gave to his younger children such 
a sum of money as, with the fortunes they were entitled to under the will of 
M. P., would make up to each £8000; and in case his personal estate should 
be insufficient, he charged his real estates with payment thereof. The will 
of B. C. contained the following clause :—‘‘ All the residue of my personal 
estate, and all my real estate over which I have any disposing power, I give, 
devise, and bequeath to my eldest son, P. D. C., his heirs or assigns.” At 
the date of his will, B. C. resided in the mansion in the family estates in the 
county of Y., of which he was tenant for life under the settlement, on his 
his marriage with the mother of P. D. C.; and he was also seized in fee 
simple of other estates adjoining the said family estates. In 1818, by B.C., 
by indenture, on the marriage of one of his younger children, in exercise of 
the power vested in him under the will of M. P., directe’ that the sum of 
£1000 should, upon his decease, be raised out of the estates devised by the 
will of M. P., for the portion of such child, and should become a vested inter- 
est in her upon the execution of that indenture :—Held, that the will of B. 
C. was not an exercise of the power of appointing the manor of E. given to 
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him by the will of M. P.; and therefore, first, the term of 500 years limited 
by M. P. was a subsisting term; and, secondly, P. D. C. was only tenant for 
life of the manor of E. 


In a suit now depending in the Court of Chancery, hefore 
Knight Bruec, V. C., wherein Philip Davies Cooke is plaintiff, 
and Sir Robert Henry Cunliffe and Philip Bryan Davies Cooke 
are defendants, a question arose as to the construction of the 
will of Bryan Cooke, Esq., the late father of the said Philip 
Davies Cooke, dated the 17th April, 1831, viz. whether, under 
and by virtue of the said will, the said. plaintiff, Philip Davies 
Cooke, is seized of an estate of inheritance in fee simple of 
the castle and manor lands and other hereditaments referred to, 
of which the said Bryan Cooke, at the date of his will, was 
seized of an estate for his life, with power to appoint the 
inheritance thereof, by will, to all and every or such one or 
more of his child or children as hereinafter more particularly 
mentioned, under the limitations contained in the will of Mary 
Puleston, late of Wrexham, in the county of Denbigh, widow, 
dated the 19th September, 1802; and by an order of the said 
Vice-Chancellor, dated the 13th November, 1850, a case was 
stated for the opinion of this Court, which was in substance as 
follows:—The said Mary Puleston, being seized of an estate 
of inheritance in fee simple in possession of the castle or manor 
of Ewloe, in the county of Flint, together with one equal undi- 
vided fourth part of the rectory impropriate of Mold, in the 
same county, and being also seized tor the like estate of other 
messuages, lands, tenements, and hereditaments in the counties 
of Flint and Denbigh, duly made and executed her last will, 
dated the 19th September, 1802, whereby she devised the 
manor of Elwoe, in the county of Flint, and all other her meg- 
suages, lands, tenements, tithes, rents, and hereditaments what- 
sover, within the counties of Flint and Denbigh or elsewhere, 
to Sir Foster Cunliffe and Whitehall Whitehall Davies, or the 
survivor, or the heirs or assigns of the survivor, to pay unto her 
only daughter, Frances Cooke, the wife of Bryan Cooke, the 
yearly sum of 400/. for her separate use, and subject thereto to 
Bryan Cooke for his life, remainder to Frances Cooke for her 
life, remainder to trustees to support contingent remainders ; 
* and from and after the decease of the survivor of them, the 
said Bryan Cooke and Frances his wife, to the use and behoof 
of all and every or such one or more of the child or children of 
the body of the said Bryan Cooke on the body of my said 
daughter, Frances Cooke, his wife, begotten or to-be begotten, 
for such estate or estates and interest, either with or without 
power of revocation, and in such parts, shares and proportions, 
and with such terms and provisions for the portions and maina- 
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tenance, or for the benefit and advancement of any such child 
or children, as they, the said Bryan Cooke and Frances his 
wife, shall jointly, at any time during their joint lives, by any 
deed or deeds, writing or writings, to be by both of them signed, 
sealed, and delivered in the presence of two or more credible 
witnesses, or as the survivor of them shall (in default of any 
such joint appointment) by any deed or deeds, writing or 
writings, to be signed by such survivor, after the decease of one 
of them, in the presence of the like number of such witnesses, 
or by his or her last will and testament in writing, to be signed, 
published and declared in the presence of three or more such 
witnesses, devise, direct, limit or appoint; and in default of 
appointment, to trustees for 500 years, to commence from the 
death of the survivor of them, the said Bryan Cooke and Fran- 
ces his wife; and from and after the expiration or other sooner 
determination of the said term, and subject thereto, to the use 
of her grandson, Philip Davies Cooke, eldest son of Bryan 
Cooke, by Frances Cooke his wife, (the plaintiff,) for life, with- 
out impeachment of waste ;” remainder to the use of trustees 
to support contingent remainders; remainder ‘to the use and 
behoof of the first son of his body lawfully to be begotten, and 
of the heirs of the body of such first son lawfully issuing; and 
for default of such issue, to the use of the second, third, fourth, 
and all and every other son and sons of the body of the said 
Philip Davies Cooke lawfully to be begotten, severally success- 
ively, and in remainder, one after another, as they and every 
of them shall be in seniority of age and priority of birth, and 
the several and respective heirs of the body and bodies of all 
and every such second, third, fourth, and such other son and 
sons lawfully issuing ; the elder of such son and sons, and the 
heirs of his body lawfully issuing, being always preferred, and 
to take before the younger of such son and sons, and the heirs 
of his and their body and bodies lawfully issuing.” The trusts 
of the term of 500 years were declared to be to raise any sum 
not exceeding 10,000/., by mortgage or sale of the term, and to 
pay the same to Bryan Cooke aa Frances his wife; and by 
mortgage of the manor &c. to raise a sum not exceeding 1000/. 
a piece for the portion of such child or children, (except her 
grandson Philip Davies Cooke, or such other son of her daugh- 
_ ter Frances Cooke, as might, after her death, be entitled to the 
immediate possession and inheritance of the premises devised to 
her for life), to be paid to such children or child at such time 
or times and in such proportions as Bryan Cooke and Frances 
his wife, or the survivor, should appoint; and in default of ap- 
pointment, to be paid at the age of twenty-one in the case of 
sons, and at the age of twenty-one or day of marriage in the 
case of daughters, which should first happen after the death of 
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Bryan Cooke and her daughter Frances; but if in the lifetime 
of them, or either of them, the same to be paid within six 
months after the death of the survivor, unless Bryan Cooke and 
Frances his wife, or the survivor, should direct the same to be 
raised in his or her lifetime; “‘and in such case the said term 
of 500 years shall commence and take effect from the time of 
such direction or appointment as last aforesaid.’”’ There were 
clauses for the advancement and maintenance of the younger 
children of Bryan Cooke and Frances his wife; and a proviso, 
that in case of the death of any of them before his or her por- 
tion became payable, the share or shares of such of them so 
dying should, in default of direction or appointment, sink into 
the inheritance ; also a proviso for cesser of the term. The 
said testatrix, Mary Puleston, died on or about the 23rd Sep- 
tember, 1802, without having revoked or altered her said will. 
The said Frances Cooke, the daughter of the said testatrix, died 
on or about the 8th January, 1818, leaving the said Bryan 
Cooke her surviving, and without having joined with the said 
Bryan Cooke, her surviving husband, in requiring the trustees 
of the said term of 500 years, limited by the said will of the 
said testatrix, Mary Puleston, as aforesaid, to raise the said 
sum of 10,0007., or any part thereof, or in exercising any power 
or authority given to them, jointly by the said will. The said 
Bryan Cooke, father of the plaintiff, Philip Davies Cooke, duly 
made, signed, and published his last will and testament in 
writing, bearing date the 17th April, 1821, and executed by 
him in the presence of and attested by three witnesses ; whereb 

he gave 2000/. to his daughter, Mary Frances, the wife of Wit 
liam Margesson, to be paid to the trustees of her settlement, 
and invested by them in Government securities, upon the trusts 
expressed in the said settlement of his daughter’s portion. It 
contained the following clause: “I give to each of my younger 
sons such a sum of money as, with the fortunes they are entitled 
to under the settlement on my marriage with their mother, and 
under the wills of their late grandmother, Mrs. Mary Puleston, 
and their late aunt, Mrs. Frances Puleston, will make up to 
each 8000/7.; and in case my personal estate shall be insufficient 
to pay the said several legacies, I charge my real estates with 
the payment thereof; but in the event of either of my said sons 
dying under the age of twenty-one years, I will that the legacy 
of such son so dying shall sink into my residuary personal es- 
tate.”’ After giving divers legacies, it proceeded :—“ All the 
residue of my personal estate, and all my real estate over which 
I have any disposing power, I give, devise, and bequeath to my 
eldest son, Philip Davies Cooke, (meaning thereby the plaintiff) 
his heirs or assigns; or, in the event of his decease in my life- 
time, to such other of my sons as shall be my eldest son at the 
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time of my decease, and to his heirs and assigns.’’ There fol- 
lowed an appointment of guardians of his children during their 
minorities, and a clause directing the re-conveyance or transfer 
of a!l estates of which he was seized or possessed in trust or by 
way of mortgage. The said Bryan Cooke died on or about the 
14th December, 1821, without having revoked or in anywise 
altered his said will. At the date of his said will the said Bry- 
an Cooke resided in the mansion on the family estates, situate 
in the county of York, which were considerable, and of which 
he was tenant for life under settlements executed on his mar- 
riage with the mother of the said plaintiff. The said testator 
was, at the date of his said will, seized in fee simple of other 
estates adjoining the said family estates. There was issue of 
the body of the said Bryan Cooke, on the body of the said 
Frances Cooke his wife begotten, five children, viz: the plain- 
tiff Philip Davies Cooke, Robert Bryan Cooke, Anthony Cooke, 
William Bryan Cooke, and Mary Frances Cooke, all of whom 
attained the age of twenty-one years. The said Mary Frances 
Cooke, in the life time of the said Bryan Cooke, and before the 
date of his said will, viz. in the month of May, 1818, inter- 
married with and became the wife of the Rev. William Marges- 
son, and on that marriage, by an indenture dated the 16th May, 
1818, and made or expressed to be made between the said 
Bryan Cooke of the one part, and the said Mary Frances Cooke 
of the other part, and which was executed by the said Bryan 
Cooke in the presence of two witnesses, the said Bryan Cooke, 
pursuant to, and by force and virtue, and in exercise and exe- 
cution of the powers and authorities vested in him, the said 
Bryan Cooke, under and by virtue of the said will of the said 
Mary Puleston, and of all other powers and authorities enab'in 

him, the said Bryan Cooke, in that behalf, did direct, limit, a 
appoint that the sum of 10007. should, upon the decease of him, 
the said Bryan Cooke, be raised out of the estates devised by 
the will of the said Mary Puleston for the portion of the said 
Mary Frances Cooke, and should become a vested interest in 
her, the said Mary Frances Cooke, upon the execution of the 
now stating indenture by him, the said Bryan Cooke. The 
10007. portion of one of the younger sons of the said Bryan 
Cooke, remains unpaid. The portions of 1000/7. each of Bryan 
Cooke’s other younger children have been paid to them by par- 
ties who have taken assignments of such portions. These por- 
tions of 10007. each were referred to by the testator, Bryan 
Cooke, in that part of his will in which he referred to the will 
of Mrs. Mary Puleston, the late grandmother of his younger 
sons. The questions for the opinion of this Court were, by the 
order of the Vice-Chancellor, directed to be:—First, whether 
the said term of 500 years, limited by the said will of the said 
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Mary Puleston, is a subsisting term. Secondly, whether the 
said plaintiff, Philip Davies Cooke, is seized of an estate of in- 
heritance in fee simple of the said Castle, manor, lands, and 
hereditaments so devised by the said will of the said Mary 
Puleston as aforesaid, subject to the said term, or whether he 
is only tenant for life of the same hereditaments. 

The following were the plaintiff’s points for argument :— 
First, that the will of Bryan Cooke was a valid execution of 
the power of appointment or selection reserved to Bryan Cooke 
and Irances his wife, and the surviver of them, over the estates 
in question, by the will of Mary Puleston; and that, therefore, 
the term of 500 years limited by Mary Puleston’s will in de- 
fault of appointment never took effect, and consequently is not 
a subsisting term. Secondly, that Bryan Cooke’s will was at 
all events an execution of the said power, either in derogation 
of or subject to the said term of 500 years and the trusts de- 
clared thereof by Mary Puleston’s will, in favor of Franec@. 
Cooke’s younger children; and that, therefore, the plaintiff, 
Philip Davies Cooke, is seized for an estate of inheritance in 
fee simple, either in possession or subject to the said term of 
500 years, of the castle, manor, lands and hereditaments de- 
vise | by the will of Mary Puleston. The defendants’ points 
were as follows:—First, that the will of Bryan Cooke did not 
ex:re¢ se the power of appointment or selection by the will of 
Mary Puleston limited to Bryan Cooke and Frances his wife, 
anl the survivor of them, over the castle, manor, lands, and 
hereditaments devised by her will. Secondly, that the term of 
500 years limited by the will of Mary Puleston is a subsisting 
term, and that Philip Davies Cooke is only tenant for life of 
the sume premises. The case was argued by 

Malins, (with him was W. P. Jolliffe), for the plaintiff.—In 
order to constitute a valid execution of a power of appointment, 
the court must be satisfied that there was an intention in the 
donee of the power to execute it, by reference either to the 
power, or to the subject-matter over which it extends. Here 
the intention of the testator, Bryan Cooke, to give his eldest 
son all that he could give, manifestly appears: he devises to 
him in fee ‘‘all my real estate over which I have any disposing 
power.” The words ‘‘all my real estate’’ are sufficient to 
pass the real estate which he had in himself; and the words 
which follow import a reference to the estates over which he 
had a power of appointment. Again: this construction is not 
inconsistent with the testator calling it ‘‘my estate:” the pos- 
sessive pronouns may, for this purpose, be disregarded ; and 
then there can be no doubt that there is a reference to the 
power by the words ‘over which I have any disposing power.” 
Standen v. Standen, 2 Ves. jun. 589; Bailey v. Lloyd, 5 Russ. 
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330. [Lord Campbell, C. J.—You cannot lay down a general 
canon that “my” means “‘the;” it may mean “the.” ] Lim- 
iting it to the case in which the testator is tenant for life, it has 
the same effect. As between himself and his sons he had a 
general power of appointment. [Lord Campbell, C. J.—There 
is no reference to the power in this case, if there is other prop- 
erty on which the will may operate. In Bailey v. Lloyd, 5 

Russ. 330, there was an express declaration that the testator 
was exercising all the powers enabling him to devise: that was 
part of the ratio decidendi.] But it is not necessary that there 
should be a direct reference to the power. Sir W. Grant in 
Bennett v. Aburrow, 8 Ves. 609, 616; Wallop v. Lord Ports- 
mouth, 1 Sugd. Pow. 377, 7th ed. In Curteis v. Kenrick 3 
M. & W. 461, the will, without referring to the power, was held 
to be a due execution of the power, because otherwise it would 
have been void. This is a question of intention: (Sir W. 
Grant in Bennett v. Aburrow, 8 Ves. 609, 616; Sir John Cop- 
ley, M. R., in Adams y. Austen, 8 Russ. 461 :) the only differ- 
ence between the latter case and this is, that the will specified 
‘“*the property whereof the testatrix had power to dispose,” in- 
stead of “‘my property.’’ Further: the exercise of the power 
may be qualified, so as not to defeat the term of 500 years.— 
The object of the term was twofold: first, to raise a sum of 
10,0007. in favor of Bryan Cooke and his Wife : secondly, to 
raise 10007. for each of the younger children. The only pro- 
vision made for the younger children is under the trusts of hat 
term. ‘The testator did not intend to disturb that provision, 
because, when he provides for the younger children, he says, 
“T give to each of my younger sons such a sum of money as, 
with the fortunes which they are entitled to under the settle- 
ment on my marriage with taeir mother, and under the wills of 
their late grandmother, Mrs. Mary Puleston, and their late 
aunt, Mrs. Frances Puleston, will make up to each 80002."— 
Therefore the term is still subsisting. 

. Peacock, (with him was C. Hall,) contra. —The power, or the 
subject of it, must be referred to by the donee of the power in 
such clear and unambiguous language as to satisfy the mind of 
the Court that he intended to exercise the power; and even 
then, if looking at the whole will, an intention appears on the 
face of it not to execute the power, the Court will hold that the 
limitation is not an execution of the power. In Roake y. Denn, 
4 Bligh, N. 8., 1, Lord Lyndhurst, in delivering the opinion of 
the judges, said, (pp. 14, 17,) “ There is no difference among 
the judges... .. In no instance has a power or authority 
been considered as executed unless by some reference to the 
power or authority, or to the property which was the subject of 
it; or unless the provision made by the person intrusted with 
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the power would have been ineffectual—would have had nothing 
to operate upon except it were considered as an execution of 
such power or authority.’’ [Lord Campbell, C. J.—The second 
and third class seem to be the same, because, if there are words 
which cannot be satisfied without construing it to be an execu- 
tion of the power, there is a reference to the property which 
was the subject of the power.] [He also cited Jones v. Tucker, 
2 Mer. 533.] The testator had real estate of his own, over one 
part of which he had a disposing power, and over the other part 
of which he had not a disposing power; the words are equiva- 
lent to saying, “‘all my unsettled estates.’ Further: the tes- 
tator never intended to execute the power; and if he did exe- 
cute the power, the term of 500 years would be destroyed.— 
{Lord Campbell, C. J— Would it not have been an execution 
of the power if the testator had appointed the fee subject to 
the term ’] The testator had a daughter and three sons. He 
had not executed the power of appointment in favor of his sons, 
and he had a right to supersede all that they would take under 
the term because he had not exercised that power; but he had 
no right to supersede the provision of 10007. in favor of his 
daughter because he had exercised the power in her favor for a 
valuable consideration. The words are, “all my real estates ;” 
and, in order to support the construction contended for by the 
plaintiff, the word “‘my”’ must be converted into “the,” be- 
cause “‘my’’ designates the testator’s own property. In Sugd. 
Pow. 367, Tth ed., it is said, “Where, however, the power is 
not referred to, the property comprised in it must be mentioned 
so as to manifest that the disposition was intended to operate 
over it; the donee must do such an act as shews that he has in 
view the thing of which he had a power to dispose.” And Id. 
p- 370, it is said, ‘‘ Slight circumstances of conformity or refer- 
ence will not amount to a sufficient indication of the intention.” 
If the will of Bryan Cooke had been made since stat. 7 Will. 4 
& 1 Vict. c. 26, it would not be construed to be an execution of 
the power within sect. 27. In Cloves v. Awdry, 12 Beav. 604, 
Lord Langdale, M. R. held that a power to appoint amongst 
children was not a general power to “appoint in any manner 
the party might think proper;” and therefore a general be- 
quest to a child did not operate as an execution of the power. 
The property in question was not virtually the testator’s own 
estate; he had merely a right to distribute it in certain portions 
among his children. Every power is not a power of appoint- 
ment. In Standen v. Standen, 2 Ves. jun. 589, there was‘ a 
general power of disposing. 

Malins, in reply.—In Roake y. Denn, 4 Bligh, N. 8., 1, 
after the passage cited on the other side, Lord Lyndhurst, C. 
l., proceeds thus :—“ In this case there is no reference to the 
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power, there is no reference to the subject of the power, and 
there is sufficient estate to answer the devise without calling in 
the aid of the undivided moiety now in question: all the words 
are satisfied by the undivided moiety, of which he was the owner 
in fee. It is said that the present is a question of intention; 
and so, perhaps, it is; but there are many cases of intention, 
where the rules by which the intention is to be ascertained are 
final and settled.”” It was considered a settled rule at that time 
that the words, being satisfied by the moiety of which the tes- 
tatrix was seized in fee, did not extend to the second moiety, 
over which she had a disposing power. The same principle is 
appli sable to Jones v. Tucker, 2 Mer. 533. [ Patties iN, J.— 
The term can only subsist if the testator did not exercise the 
power.] The donee of a power may de prive himself of the 
power to exercise it, either wholly or partially. When the tes- 
tator refers to the wil! for the purpose of shewing that it makes 
provision for his younger children, he confirms that by adding 
toit. He has now made that an absolute provision which was 
before liable to be interrupted by his power of appointment.— 
{Lord Campbell, C. J.—Does it not lead to the further infer- 
ence that the testator wished the fee to remain as settled by his 
will?] He had used language which may well be supposed to 
refer to the power. 

Lord CamMpBELL, C. J.—It has been for a long time a well- 
settled rule, that the donee of a power must either expressly 
refer to the power or to the subject-matter of it. In this case 
the will of the donee of the power has no reference to the pow- 
er, and I think no distinct reference to the subject-matter of 
it; for the testator, Bryan Cooke, without referring to the 
power given to him by Mary Puleston's will, merely says, “all 
the residue of my personal estate, and all my real estate over 
which I have any disposing power, I give, devise, and bequeath 
to my eldest son, his heirs and assigns.”” He had at that time 
family estates of his own in Yorkshire, part of which were set- 
tled and part were unsettled; and all the words here used may 
be satisfied by supposing he had in contemplation only his pa- 
ternal estates, without referring to the Elwoe estate, over which 
he had a power of appointment by Mary Puleston’s will. Con- 
struing this according to the law before the passing of the Wills 
Act, T Will. 4 & 1 Vict. ¢. 26, there must be a clear reference 
to the power; but if it was to be construed under sect. 27 of 
the Wills Act, I have no doubt that the testator had no inten- 
tion to include the Elwoe estate in this limitation to his eldest 
son. The term for 500 years, created by Mary Puleston’s will 
for the benefit of the younger children of the testator, Bryan 
Cooke, was necessarily to take effect in favor of his daughter, 
in favor of whom he had exercised the power; and the whole 
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of the will of Bryan Cooke contemplates that it was to take 
effect in favor of all the younger children, and that they were 
to be provided ior under it. It is highly improbable, therefore, 
that the testator would do that by which, prima facie at least, 
the term would be defeated. If the intention of the testator 
had been to exercise the power of appointing the Elwoe estate, 
he would have used other words, and not have made it pass un- 
der the same words as those which pass his paternal estates, in 
which he had a fee simple. Over the former he had not the 
same disposing power which he had over the other estates.— 
Looking, therefore, to the language used by the testator, it 
seems to me that his intention was to allow the disposition of 
the Elwoe estate to remain as it was in Mary Puleston’s will, 
both us regards the fee simple and the term of years. It is not 
necessary to refer to the cases cited, because this case stands 
on general principles which are not in dispute. Therefore I 
am prepared to answer the questions put by his Honor—first, 
that the term of 500 years limited by the will of Mary Puleston 
is a subsisting term; secondly, that the plaintiff is only tenant 
for life of the hereditaments devised by the will of Mary Pule- 
ston, subject to the said term. 

Patteson, J.—The only question is, whether there is any- 
thing in the will of the testator to satisfy the words ‘over 
which I have any disposing power,” and so to make it unneces- 
sary to have recourse to the estate over which the testator had 
@ power of appointment under Mary Puleston’s will. I think 
that there is abundant to satisfy those words, because it appears 
that the testator was tenant for life of some estates under Mary 
Puleston’s w.ll, and that he had other property of which he was 
se-zed in fee. Though the words are of very little use as ap- 
plied to estates of which he was seized in fee, still I think, that, 
looking to the circumstances and the effect of the words, there 
is no doubt that it was his intention to refer to those estates. 
With regard to the will of Mary Pul ston, I cannot well under- 
stand it. The term of 500 years was only to commence from 
the death of the survivor of Bryan Cooke, the testator, and his 
wife, and in default of their exercising the power of appoint- 
ment; and the power was not given to the testator to be exer- 
cised subject to the term. I have great doubt whether the tes- 
tator had any disposing power at all; and if he had, | think 
that he did not mean to exercise it. The provision of Mary 
Puleston’s will in favor of the plaintiff being, “and from and 
after the expiration or other sooner determination of the said 
term, and subject thereto, to the use of her grandson, Philip 
Davies Cooke, for life,” with remainder to the first and other 
sons in tail, it cannot be supposed that when the testator had 
exercised the power given to him by Mary Puleston’s will in 
favor of his younger children, which depended upon the exis- 
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tence of the estate of the tenant for life, he should make a will 
the effect of which would be to defeat the creation of the estate 
of the tenant for life. 

Erue, J.—The plaintiff alleges that his father intended by 
his will to exercise the power given to him by Mary Puleston’s 
will, by devising to him an estate in fee in the estate which was 
subject to the power; and further, that his father’s will con- 
tains words referring to that power. The words in question 
can in one sense be applied to the Elwoe estate, because the 
testater had an estate for life in it; he might, therefore, call it 
“my estate.”’ But the words are capable of another applica- 
tion, and of being applied to his Yorkshire estates; and f 
think, giving effect to the words of the will, their more obvious 
meaning is, that the testator did not intend to exercise the 
power of appointment over the Ewloe estate, but that he intend- 
ed to pass his Yorkshire estates. He says, ‘‘all my real estate 
over which I have any disposing powar.”” He had real estates 
of his own property, as contradistinguished from his wife’s, and 
some were settled, and some he held in fee simple. He does 
not say, “all my real estate, and all the real estate over which 
I have a disposing power;” that is, some already settled, and 
some over which he had a disposing power. In the limitation 
in question, the words ‘my real estate’’ are confined to his 
own estates; and the words “over which I have a disposing 
power’ mean those over which he had an absolute power of 
disposing in fee simple, because he makes a devise in f e: 
whereas the property mentioned in Mary Puleston’s will was 
not property over which he had a general power. I think that 
construction is much confirmed by the intention which it seems 
to be conceded that the testator had, that each of his younger 
children should take 10007. As to the effect of the execution 
of the power upon the term of 500 years created in Mory Pule- 
ston’s will, it 1s contended by the counsel for the defendants, 
that if the testator appointed the fee simple the term would be 
destroyed, and the provision in favor of the younger children 
would be defeated; but the counsel for the plaintiff contends 
that as the term was once recognised by the deed executed by 
the testator on the marriage of his daughter in 1818, it must 
be intended to exist for the benefit of the other younger chil- 
dren; and that the testator’s will was an execution of the pow- 
er subject to the term of 500 years. But I should have expected 
that the term would have been mentioned in the will, which in- 
tended to execute the power, and that after it the fee simple 
would have been limited; whereas, by holding that there is no 
appointment of the fee simple, the term of 500 years is a subsist- 
ing term, and the younger children will have a clear 1000J. ac- 
cording to the declaration of the trusts of it in the will of Mary 


Puleston. 
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A case has recently been argued before Sir R. Kindersley, 
V. C., on the merits of which, specifically, it would not be be- 
coming in us at present to offer any observations, as it stands 
for judgment; but it suggests some remarks upon the generat 
law of nuisance, which is certainly not in a very satisfactory 
state. The case to which we allude is that in which the com- 
plaint has been of a nuisance on the part of the defendants, 
consisting in the frequent ringing of the chapel bells, in a Ro- 
man Catholic Chapel at Clapham, built close to the plaintiff's 
house. ‘The case has peculiarities of its own, which may make 
it unnecessary for the court to decide in it the broad question 
of what is such a nuisance as to call for an injunction ; but it 
has been necessary in it to discuss that question, and the case 
may give rise to others depending less upon specific circumstan- 
ces, and more on the general principle. 

There is great difficulty in saying what extent or kind of an- 
noyance amounts to such nuisance as will call for the interfer- 
ence of equity to restrain it, either before or after an action has 
been successfully brought ; for it is not of course, that because 
an action may be sustained, therefore an injunction must be 
granted. ‘* Cases may exist,”’ said Lord Eldon, in The Attor- 
ney General vs. Nicholl, 17 Ves. 341, ‘“‘ upon which this court 
could not interfere, yet an action on the case might be well sus- 
tained. The wall between a man and his neighbor may be be- 
long to the one, both in respect of property and the obligation 
to repair, and yet the other might support an action on the case 
for making a window in it, or for raising the wall, but the con- 
sequence does not follow that a court of equity has any juris- 
diction.” 

According to the older cases, 1t would seem that the court 
does not interfere (at least, until the fact of nuisance has been 
established at law) except when there is either actual injury to 
health, or that extent of interference with the ordinary comfort 
of life that amounts to a pressure that will drive a man out of 
his house. And many things, such as brick making near a 
man’s house, which, in common understanding, are practical 
nuisances, were, it seems, formerly not considered the subject 
of equitable interference. [See The Attorney General v. Clea- 
ver, 19 Ves. 210, where the subject is much discussed.] Tho’ 
as to brick making, it has recently been decided by Knight 
Bruce, V. C., that it is a restrainable nuisance; and in his 
judgment the learned judge expressly repudiates the notion, 
that to constitute such nuisance there must be injury to health, 
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laying it down as sufficient if the ordinary comfort of life is 
materially inju red. Again: there are cases where the presence 
of any manufactory, in which there is a perpetual clanging of 
hammers, or other oppressive noise, has been held a nuisance. 
And, on the other hand, there are innumerable instances of 
noises and other annoyances, which, beyond all question, inter- 
fere very much with the comfort of life, and as to which, as no 
case can be found in the books, it may be assumed that, no ae- 
ever having been brought, none would lie. 

No one, for instance, has ever heard of a verdict or an in- 
junction against a man’s neig.bor for keeping a watch dog, or 
for being addicted, professionally or otherwise, to immoderate 
performance of music, either vocal or instrume ntal, though both 
these things are well known to those who have suffered from 
them, to be destructive of a very great amount of comfort. So, 
the immediate vicinity of a school is universally felt to be an 
annoyance, most materially interfering with the comfort of life, 
though it is clear that no injunction would lie to restrain it. 
Innumerable, indeed, are the instances of annoyances so close- 
ly approaching those which are restrainable, that the distinction 
in quantity is scarcely measurable; and the result is, that be- 
yond the doctrine, that, to be a restrainable nuisance, an an- 
noyance must. at least, very materially affect the comfort of life 
in a person of ordinary he salth, and not extraordinary fastidious- 
ness, it is difficult to find any principle on which the lawyer can 
rely, to say when an annoyance is and when it is not a nuisance 
in the legal sense- 

With regard to the particular question, whether ringing bells, 
whether for religious or secular purposes, is a nuisance, it is 
obvious that it must be a question of quantity in each particu- 
lar case. It cannot possibly be said that every minute amount 
of bell-ringing, however disagreeable, would bea legal huisance, 
though it 1s quite possible to conceive a frequency of such ri ing- 
ing which would be equivalent to the elangor of an engineer's 
or an ironmonger’s factory; and between “these two extremes, 
we apprehend that in every case it would be a matter of doubt 
what view a jury would take of the amount of the annoyance. 


[ Jurist. } 
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New Publications. 


A Practical TREATISE ON THE Law oF Covenants For TitLe, by William 
Henry Rawle. Philadelphia: T. & J. W. Johnson. 1852. 


It occasionally happens that some lawyer who has taken a special interest in 
some one branch of law, gives us the benefit of his researches and studies, and 
whenever this is done, we are sure to have a good book. This we think must 
have been the origin of this book. It is certainly one of the best volumes 
which has been laid on our table for a very long time. The arrangement is 
lucid, the style is good, the subject matter carefully elaborated and sifted, the 
authorities well collected, fully analysed and properly set forth. The student 
of that most abstruse and difficult of all professional learning, the law of cov- 
enants, will feel himself under much obligation to Mr. Rawle for his labors, 
whereby the students’ own toil and fatigue will be greatly lightened. The 
arrangement which has been adopted Mr. Rawle tells us in his preface is as 
follows :—‘* The ancient warranty and the introduction of covenants for title— 
the covenant for seizen—the covenant of right to convey—the covenant against 
incumbrances—the covenant for quiet enjoyment—the covenant for further as- 
surance—and the covenant of warranty are considered in detail and separately 
With the examination in the respective chapters, of the peculiarity and attri- 
butes of each covenant, its form, definition, scope and measure of damages. 
Then is considered the extent to which covenants for title run with the land— 
tieir operation by way of estoppel or rebutter—the doctrine of implied cove- 
nants for title, including the effect given to the words “grant, bargain and 
sell,” by statutory local enactments, and the extent to which covenants for ti- 
tle, whether express or implied, may be limited or qualified, either by the in- 
sertion of other covenants or by other clauses of a deel—the covenants which 
a pur:haser has a right to expect, and which a vendor is bound to give—the 
liabilities and rights of the covenantor and covenantee, the heir, the devisee, 
the executor, or administrator, and the assignee; and lastly, the right of the 
purchaser, at law and in equity, to detain or reclaim the purchase money after 
the execution of the deed.” 

We commend this volume with high confidence. In this country the language 
of conveyancing is simple and surely less elaborate than in England, and hence 
questions here more frequently arise as to the meaning of the words employed 
in the covenant, sometimes from the brevity with which they are expressed. 
and sometimes from want of skill in the conveyancer who is not always bred to 
that branch of business. This volume will prove useful to laymen as well as 
lawyers: indeed, every man who has occasion to buy or sell real estate will 
here find much to interest and instruct ; much that will show what his rights, 
liabili ies and duties, as vendor or vendee are, and the exact meaning of the 
covenants into which he is to enter. 

The great value of the work, however, will be in its practical use by the pro- 
fession, and as it is the only book which gives us so ample or so valuable a 


discussion of its peculiar learning, for this purpose no praise can be too great. 
Mr. Rawle has certainly laid the profession under no ordinary obiigation. 


————— 
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Reports oF Cases argued and determined in the English Courts of Common 
Law, with tables of cases and principal matters, vol. 65; Common Bench 
Reports, reported by John Manning, T. C. Granger and John Scott, vol. 8; 
Trinity Vacation and Michaelmas Term and Vacation, 1849. Philadelphia: 
T. & J. W. Johnson, law booksellers. 1851. 


This is one of the regular series of Reports printed for so many years by the 
Messrs. Johnson of Philadelphia. |The volume before us is the eighth volume 
of the current series of English Common Bench Reports. This is the regular 
and authorized book of Reports which is used by the Bench and the Bar in 
Westminster Iall, as reporting the decisions with accuracy and care. No re- 
ports can possibly wholly supercede these regular volumes, though other re- 
ports of the same cases, prepared with greater despatch, and given to the Bar 
at an earlier day, may be extremely valuable if not indispensable to all active 
practitioners. This particular volume is much like its predecessors ; it is re- 
ported in the same way with the same care and accuracy, and deserves the 
same commendation. We have so often praised this series that it is only ne- 
cessary to announce each volume to secure a ready demand from the pro- 


fession. 


Ruports or Cases argued and determined in the English Courts of Chancery, 
with notes and references to English and American Decisions. By John A. 
Dunlap, Counsellor at Law, vol. xxvit., containing Collier’s Reports, vol. 1. 
Hilary Term 1844 to Hilary Term 1845. New York: Banks, Gould & Co, 
Law Booksellers. Albany: Gould, Banks & Co. 1851. 


This volume of the English Chancery maintains the high reputation of the 
series in every particular. The editorial department is highly useful. It has 
oceurred to us that it would be well if every series of English Reports which is 
represented in this country, should be annotated some what after the same 
manner. Ina republication of cases no elaboration of notes and no very as- 
siduous collection of cases and authorities would be cither practicable or use- 
ful, but certainly short references to authorities at the end of cases is of much 
practical use to the Bar. That such things meet the views of the profession is 
apparent by the practice of the two greatest law publishing houses we have, 
Messrs. Johnson, of Philadelphia, in Meeser & Wilby’s Reports, and Messrs. 
Little & Brown, of Boston, in their English Reports. 


Supposed Death of Judge Barton. 


It will be a source of deep regret to the friends of George W. Barton, Esq., 
to learn that letters have been received by his immediate acquaintances of this 
city, detailing circumstances leading to the supposition that he had been 
drowned at San Francisco, where he had been engaged in the practice of his 
profession for several months past. The statement is, that on the night of the 
“5th of December last, Mr. Barton, who had been for some days laboring un- 
der temporary insanity, hurriedly left his hotel, and was last seen runniug to- 
wards the shore. The night was very dark and stormy, and not having been 
seen or heard from up to the sailing of the last steamer, which took place on 
the first of the year, it was at that time confidently believed that he had found 
a watery grave. Mr. Barton was well known throughout this State as a ripe 
scholar and eloquent forensic advocate. He was a student-at-law in the office 
of Mr. Buchanan, and commenced the practice of the law at Lancaster. His 
legal ability attracted much attention, and he was appointed Prosecuting At- 
torney for the county of Philadelphia, which office he filled with distinguished 
credit. He was subsequently elevated to the Presidency of the Court of Gen- 
eral Sessions, and upon the abolition of that tribunal by the Legislature, he 
resumed the practice of the law, in which he was constantly employed up to 
his departure to California.—Pub. Ledger, Feb. 4, 1852. 





